TITLE 11—APPENDIX

FEDERAL RULES OF BANKRUPTCY PROCEDURE AND OFFICIAL
BANKRUPTCY FORMS

(Effective August 1, 1983, as amended to January 2, 2001)

Part Rule
I Commencement of Case; Proceed-

ings Relating to Petition and

Order for Relief .........ccceevvrcrccnecsensss 1002
II. Officers and Administration; No-

tices; Meetings; Examinations;

Elections; Attorneys and Ac-

countants 2001
II1. Claims and Distribution to Credi-

tors and Equity Interest Holders;

Plans 3001
IV. The Debtor: Duties and Benefits ... 4001
V. Bankruptcy Courts and Clerks ....... 5001
VI Collection and Liquidation of the

Estate 6001
VII. Adversary Proceedings .......ccccceevneeee. 7001
VIII. Appeals to District Court or Bank-

ruptcy Appellate Panel .................. 8001
IX. General Provisions . 9001
X. United States Trustees ......cc.ccceeerreneee X=1001

Official Forms
BANKRUPTCY RULES

Rule
1001. Scope of Rules and Forms; Short Title.
PART I. COMMENCEMENT OF CASE; PROCEED-

INGS RELATING TO PETITION AND ORDER FOR
RELIEF

1002. Commencement of Case.

1003. Involuntary Petition.

1004. Partnership Petition.

1005. Caption of Petition.

1006. Filing Fee.

1007. Lists, Schedules, and Statements; Time Lim-
its.

1008. Verification of Petitions and Accompanying
Papers.

1009. Amendments of Voluntary Petitions, Lists,
Schedules and Statements.

1010. Service of Involuntary Petition and Sum-
mons; Petition Commencing Ancillary
Case.

1011. Responsive Pleading or Motion in Involun-
tary and Ancillary Cases.

1012. [Abrogated].

1013. Hearing and Disposition of a Petition in an
Involuntary Case.

1014. Dismissal and Change of Venue.

1015. Consolidation or Joint Administration of
Cases Pending in Same Court.

1016. Death or Incompetency of Debtor.

1017. Dismissal or Conversion of Case; Suspension.

1018. Contested Involuntary Petitions; Contested

Petitions Commencing Ancillary Cases;
Proceedings To Vacate Order for Relief; Ap-
plicability of Rules in Part VII Governing
Adversary Proceedings.

Rule
1019.

1020.

Conversion of a Chapter 11 Reorganization
Case, Chapter 12 Family Farmer’s Debt Ad-
justment Case, or Chapter 13 Individual’s
Debt Adjustment Case to a Chapter 7 Liqg-
uidation Case.

Election to be Considered a Small Business in
a Chapter 11 Reorganization Case.

PART II. OFFICERS AND ADMINISTRATION; NO-
TICES; MEETINGS; EXAMINATIONS; ELECTIONS;
ATTORNEYS AND ACCOUNTANTS

2001.

2002.

2003.

2004.
2005.

2006.

2007.

2007.1.

2008.
2009.

2010.
2011.
2012.
2013.

2014.
2015.

2016.
2017.
2018.
2019.

2020.

Appointment of Interim Trustee Before Order
for Relief in a Chapter 7 Liquidation Case.
Notices to Creditors, Equity Security Hold-
ers, United States, and United States Trust-

ee.

Meeting of Creditors or Equity Security Hold-
ers.

Examination.

Apprehension and Removal of Debtor to Com-
pel Attendance for Examination.

Solicitation and Voting of Proxies in Chapter
7 Liquidation Cases.

Review of Appointment of Creditors’ Commit-
tee Organized Before Commencement of the
Case.

Appointment of Trustee or Examiner in a
Chapter 11 Reorganization Case.

Notice to Trustee of Selection.

Trustees for Estates When Joint Administra-
tion Ordered.

Qualification by Trustee;
Bond.

Evidence of Debtor in Possession or Qualifica-
tion of Trustee.

Substitution of Trustee or Successor Trustee;
Accounting.

Public Record of Compensation Awarded to
Trustees, Examiners, and Professionals.

Employment of Professional Persons.

Duty to Keep Records, Make Reports, and
Give Notice of Case.

Compensation for Services Rendered and Re-
imbursement of Expenses.

Examination of Debtor’s Transactions with
Debtor’s Attorney.

Intervention; Right to be Heard.

Representation of Creditors and Equity Secu-
rity Holders in Chapter 9 Municipality and
Chapter 11 Reorganization Cases.

Review of Acts by United States Trustee.

Proceeding on

PART III. CLAIMS AND DISTRIBUTION TO CREDI-
TORS AND EQUITY INTEREST HOLDERS; PLANS

3001.
3002.
3003.

3004.

Proof of Claim.

Filing Proof of Claim or Interest.

Filing Proof of Claim or Equity Security In-
terest in Chapter 9 Municipality or Chapter
11 Reorganization Cases.

Filing of Claims by Debtor or Trustee.



Rule
3005.

3006.
3007.

3008.
3009.

3010.

3011.

3012.
3013.
3014.

3015.

3016.

3017.

3017.1.

3018.

3019.

3020.

3021.
3022.
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Filing of Claim, Acceptance, or Rejection by
Guarantor, Surety, Indorser, or Other Co-
debtor.

Withdrawal of Claim; Effect on Acceptance or
Rejection of Plan.

Objections to Claims.

Reconsideration of Claims.

Declaration and Payment of Dividends in a
Chapter 7 Liquidation Case.

Small Dividends and Payments in Chapter 7
Liquidation, Chapter 12 Family Farmer’s
Debt Adjustment, and Chapter 13 Individ-
ual’s Debt Adjustment Cases.

Unclaimed Funds in Chapter 7 Liquidation,
Chapter 12 Family Farmer’s Debt Adjust-
ment, and Chapter 13 Individual’s Debt Ad-
justment Cases.

Valuation of Security.

Classification of Claims and Interests.

Election Under §1111(b) by Secured Creditor
in Chapter 9 Municipality or Chapter 11 Re-
organization Case.

Filing, Objection to Confirmation, and Modi-
fication of a Plan in a Chapter 12 Family
Farmer’s Debt Adjustment or a Chapter 13
Individual’s Debt Adjustment Case.

Filing of Plan and Disclosure Statement in
Chapter 9 Municipality and Chapter 11 Re-
organization Cases.

Court Consideration of Disclosure Statement
in Chapter 9 Municipality and Chapter 11
Reorganization Cases.

Court Consideration of Disclosure Statement
in a Small Business Case.

Acceptance or Rejection of Plan in a Chapter
9 Municipality or a Chapter 11 Reorganiza-
tion Case.

Modification of Accepted Plan Before Con-
firmation in a Chapter 9 Municipality or
Chapter 11 Reorganization Case.

Deposit; Confirmation of Plan in a Chapter 9
Municipality or a Chapter 11 Reorganiza-
tion Case.

Distribution Under Plan.

Final Decree in Chapter 11 Reorganization
Case.

PART IV. THE DEBTOR: DUTIES AND BENEFITS

4001.

4002.
4003.
4004.
4005.
4006.
4007.
4008.

5001.
5002.
5003.
5004.
5005.
5006.
5007.
5008.
5009.

5010.
5011.

Relief from Automatic Stay; Prohibiting or
Conditioning the Use, Sale, or Lease of
Property; Use of Cash Collateral; Obtaining
Credit; Agreements.

Duties of Debtor.

Exemptions.

Grant or Denial of Discharge.

Burden of Proof in Objecting to Discharge.

Notice of No Discharge.

Determination of Dischargeability of a Debt.

Discharge and Reaffirmation Hearing.

PART V. COURTS AND CLERKS

Courts and Clerks’ Offices.

Restrictions on Approval of Appointments.

Records Kept by the Clerk.

Disqualification.

Filing and Transmittal of Papers.

Certification of Copies of Papers.

Record of Proceedings and Transcripts.

[Abrogated].

Closing Chapter 7 Liquidation, Chapter 12
Family Farmer’s Debt Adjustment, and
Chapter 13 Individual’s Debt Adjustment
Cases.

Reopening Cases.

Withdrawal and Abstention from Hearing a
Proceeding.

PART VI. COLLECTION AND LIQUIDATION OF THE

6001.

ESTATE

Burden of Proof As to Validity of Post-
petition Transfer.

Rule
6002.

6003.
6004.
6005.
6006.

6007.
6008.
6009.

6010.

7001.
7002.

7003.
7004.
7005.

7007.
7008.
7009.
7010.
7012.

7013.
7014.
7015.
7016.
7017.
7018.
7019.

7020.
7021.
7022.
7023.
7023.1.
7023.2.

7024.
7025.
7026.
7027.

7028.

7029.
7030.
7031.
7032.
7033.
7034.

7035.
7036.
7037.
7040.
7041.
7042.

7052.
7054.
7055.
7056.
7062.
7064.
7065.
7067.
7068.
7069.
7070.
7071.

Accounting by Prior Custodian of Property of
the Estate.

[Abrogated].

Use, Sale, or Lease of Property.

Appraisers and Auctioneers.

Assumption, Rejection or Assignment of an
Executory Contract or Unexpired Lease.

Abandonment or Disposition of Property.

Redemption of Property from Lien or Sale.

Prosecution and Defense of Proceedings by
Trustee or Debtor in Possession.

Proceeding to Avoid Indemnifying Lien or
Transfer to Surety.

PART VII. ADVERSARY PROCEEDINGS

Scope of Rules of Part VII.

References to Federal Rules of Civil Proce-
dure.

Commencement of Adversary Proceeding.

Process; Service of Summons, Complaint.

Service and Filing of Pleadings and Other Pa-
pers.

Pleadings Allowed.

General Rules of Pleading.

Pleading Special Matters.

Form of Pleadings.

Defenses and Objections—When and How Pre-
sented—By Pleading or Motion—Motion for
Judgment on the Pleadings.

Counterclaim and Cross-Claim.

Third-Party Practice.

Amended and Supplemental Pleadings.

Pre-Trial Procedure; Formulating Issues.

Parties Plaintiff and Defendant; Capacity.

Joinder of Claims and Remedies.

Joinder of Persons Needed for Just Deter-
mination.

Permissive Joinder of Parties.

Misjoinder and Non-Joinder of Parties.

Interpleader.

Class Proceedings.

Derivative Proceedings by Shareholders.

Adversary Proceedings Relating to Unincor-
porated Associations.

Intervention.

Substitution of Parties.

General Provisions Governing Discovery.

Depositions Before Adversary Proceedings or
Pending Appeal.

Persons Before Whom Depositions May Be
Taken.

Stipulations Regarding Discovery Procedure.

Depositions Upon Oral Examination.

Deposition Upon Written Questions.

Use of Depositions in Adversary Proceedings.

Interrogatories to Parties.

Production of Documents and Things and
Entry Upon Land for Inspection and Other
Purposes.

Physical and Mental Examination of Persons.

Requests for Admission.

Failure to Make Discovery: Sanctions.

Assignment of Cases for Trial.

Dismissal of Adversary Proceedings.

Consolidation of Adversary Proceedings; Sep-
arate Trials.

Findings by the Court.

Judgments; Costs.

Default.

Summary Judgment.

Stay of Proceedings to Enforce a Judgment.

Seizure of Person or Property.

Injunctions.

Deposit in Court.

Offer of Judgment.

Execution.

Judgment for Specific Acts; Vesting Title.

Process in Behalf of and Against Persons Not
Parties.
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Rule
7087. Transfer of Adversary Proceeding.
PART VIII. APPEALS TO DISTRICT COURT OR
BANKRUPTCY APPELLATE PANEL

8001. Manner of Taking Appeal; Voluntary Dismis-
sal.

8002. Time for Filing Notice of Appeal.

8003. Leave to Appeal.

8004. Service of the Notice of Appeal.

8005. Stay Pending Appeal.

8006. Record and Issues on Appeal.

8007. Completion and Transmission of the Record;
Docketing of the Appeal.

8008. Filing and Service.

8009. Briefs and Appendix; Filing and Service.

8010. Form of Briefs; Length.

8011. Motions.

8012. Oral Argument.

8013. Disposition of Appeal; Weight Accorded
Bankruptcy Judge’s Findings of Fact.

8014. Costs.

8015. Motion for Rehearing.

8016. Duties of Clerk of District Court and Bank-
ruptcy Appellate Panel.

8017. Stay of Judgment of District Court or Bank-
ruptcy Appellate Panel.

8018. Rules by Circuit Councils and District Courts;
Procedure When There is No Controlling
Law.

8019. Suspension of Rules in Part VIII.

8020. Damages and Costs for Frivolous Appeal.

PART IX. GENERAL PROVISIONS

9001. General Definitions.

9002. Meanings of Words in the Federal Rules of
Civil Procedure When Applicable to Cases
under the Code.

9003. Prohibition of Ex Parte Contacts.

9004. General Requirements of Form.

9005. Harmless Error.

9006. Time.

9007. General Authority to Regulate Notices.

9008. Service or Notice by Publication.

9009. Forms.

9010. Representation and Appearances; Powers of
Attorney.

9011. Signing of Papers; Representations to the
Court; Sanctions; Verification and Copies of
Papers.

9012. Oaths and Affirmations.

9013. Motions: Form and Service.

9014. Contested Matters.

9015. Jury Trials.

9016. Subpoena.

9017. Evidence.

9018. Secret Confidential, Scandalous, or Defama-
tory Matter.

9019. Compromise and Arbitration.

9020. Contempt Proceedings.

9021. Entry of Judgment.

9022. Notice of Judgment or Order.

9023. New Trials; Amendment of Judgments.

9024. Relief from Judgment or Order.

9025. Security: Proceedings Against Sureties.

9026. Exceptions Unnecessary.

9027. Removal.

9028. Disability of a Judge.

9029. Local Bankruptcy Rules; Procedure When
There is No Controlling Law.

9030. Jurisdiction and Venue Unaffected.

9031. Masters Not Authorized.

9032. Effect of Amendment of Federal Rules of
Civil Procedure.

9033. Review of Proposed Findings of Fact and Con-
clusions of Law in Non-Core Proceedings.

9034. Transmittal of Pleadings, Motion Papers, Ob-
jections, and Other Papers to the United
States Trustee.

9035. Applicability of Rules in Judicial Districts in

Alabama and North Carolina.

Rule 1001

Rule
9036. Notice by Electronic Transmission.
PART X. [ABROGATED]
OFFICIAL BANKRUPTCY FORMS

Form

1. Voluntary Petition.

2. Declaration under Penalty of Perjury on Be-
half of a Corporation or Partnership.

3. Application and Order to Pay Filing Fee in
Installments.

4. List of Creditors Holding 20 Largest Unse-
cured Claims.

5. Involuntary Petition.

6. Schedules.

7. Statement of Financial Affairs.

8. Chapter 7 Individual Debtor’s Statement of
Intention.

9. Notice of Commencement of Case under the
Bankruptcy Code, Meeting of Creditors, and
Deadlines.

10. Proof of Claim.

11A. General Power of Attorney.

11B. Special Power of Attorney.

12. Order and Notice for Hearing on Disclosure
Statement.

13. Order Approving Disclosure Statement and
Fixing Time for Filing Acceptances or Re-
jections of Plan, Combined with Notice
Thereof.

14. Ballot for Accepting or Rejecting a Plan.

15. Order Confirming Plan.

16A. Caption.

16B. Caption (Short Title).

16C. Caption of Complaint in Adversary Proceed-
ing Filed by a Debtor.

16D. Caption for Use in Adversary Proceeding
other than for a Complaint Filed by a Debt-
or.

17. Notice of Appeal under 28 U.S.C. §158(a) or (b)
from a Judgment, Order, or Decree of a
Bankruptcy Judge.

18. Discharge of Debtor.

19. Certification and Signature of Non-Attorney
Bankruptcy Petition Preparer (See 11
U.S.C. §110).

20A. Notice of Motion or Objection.

20B. Notice of Objection to Claim.

BANKRUPTCY RULES

EFFECTIVE DATE; APPLICATION; SUPERSEDURE OF PRIOR
RULES; TRANSMISSION TO CONGRESS

Sections 2 to 4 of the Order of the Supreme Court,
dated Apr. 25, 1983, provided:

¢2. That the aforementioned Bankruptcy Rules shall
take effect on August 1, 1983, and shall be applicable to
proceedings then pending, except to the extent that in
the opinion of the court their application in a pending
proceeding would not be feasible or would work injus-
tice, in which event the former procedure applies.

¢3. That the Bankruptcy Rules, heretofore prescribed
by this Court, be, and they hereby are, superseded by
the new rules, effective August 1, 1983.

‘4. That the Chief Justice be, and he hereby is, au-
thorized to transmit these new Bankruptcy Rules to
the Congress in accordance with the provisions of Sec-
tion 2075 of Title 28, United States Code.”

Rule 1001. Scope of Rules and Forms; Short Title

The Bankruptcy Rules and Forms govern pro-
cedure in cases under title 11 of the United
States Code. The rules shall be cited as the Fed-
eral Rules of Bankruptcy Procedure and the
forms as the Official Bankruptcy Forms. These
rules shall be construed to secure the just,
speedy, and inexpensive determination of every
case and proceeding.



Rule 1002

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 247 of Public Law 95-598, 92 Stat. 2549 amend-
ed 28 U.S.C. §2075 by omitting the last sentence. The ef-
fect of the amendment is to require that procedural
rules promulgated pursuant to 28 U.S.C. §2075 be con-
sistent with the bankruptcy statute, both titles 11 and
28 U.S.C. Thus, although Rule 1001 sets forth the scope
of the bankruptcy rules and forms, any procedural mat-
ters contained in title 11 or 28 U.S.C. with respect to
cases filed under 11 U.S.C. would control. See 1 Collier,
Bankruptcy 93.04 [2][c] (156th ed. 1980).

28 U.S.C. §151 establishes a United States Bankruptcy
Court in each district as an adjunct to the district
court. This provision does not, however, become effec-
tive until April 1, 1984. Public Law 95-598, §402(b). From
October 1, 1979 through March 31, 1984, the courts of
bankruptcy as defined in §1(10) of the Bankruptcy Act,
and created in §2a of that Act continue to be the courts
of bankruptcy. Public Law 95-598, §404(a). From their
effective date these rules and forms are to be applicable
in cases filed under chapters 7, 9, 11 and 13 of title 11 re-
gardless of whether the court is established by the
Bankruptcy Act or by 28 U.S.C. §151. Rule 9001 contains
a broad and general definition of ‘‘bankruptcy court,”
“court’” and ‘‘United States Bankruptcy Court’ for this
purpose.

“Bankruptcy Code’ or ‘“‘Code’ as used in these rules
means title 11 of the United States Code, the codifica-
tion of the bankruptcy law. Public Law 95-598, §101. See
Rule 9001.

“Bankruptcy Act’ as used in the notes to these rules
means the Bankruptcy Act of 1898 as amended which
was repealed by §401(a) of Public Law 95-598.

These rules apply to all cases filed under the Code ex-
cept as otherwise specifically stated.

The final sentence of the rule is derived from former
Bankruptcy Rule 903. The objective of ‘‘expeditious and
economical administration” of cases under the Code
has frequently been recognized by the courts to be ‘“‘a
chief purpose of the bankruptcy laws.” See Katchen v.
Landy, 382 U.S. 323, 328 (1966): Bailey v. Glover, 88 U.S. (21
Wall.) 342, 34647 (1874): Ex parte Christy, 44 U.S. (3 How.)
292, 312-14, 320-22 (1845). The rule also incorporates the
wholesome mandate of the last sentence of Rule 1 of
the Federal Rules of Civil Procedure. 2 Moore, Federal
Practice 11.13 (2d ed. 1980); 4 Wright & Miller, Federal
Practice and Procedure-Civil §1029 (1969).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Title I of the Bankruptcy Amendments and Federal
Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333
(hereinafter the 1984 amendments), created a new bank-
ruptcy judicial system in which the role of the district
court was substantially increased. 28 U.S.C. §1334 con-
fers on the United States district courts original and
exclusive jurisdiction over all cases under title 11 of
the United States Code and original but not exclusive
jurisdiction over civil proceedings arising under title 11
and civil proceedings arising in or related to a case
under title 11.

Pursuant to 28 U.S.C. §157(a) the district court may
but need not refer cases and proceedings within the dis-
trict court’s jurisdiction to the bankruptcy judges for
the district. Judgments or orders of the bankruptcy
judges entered pursuant to 28 U.S.C. §157(b)(1) and (c)(2)
are subject to appellate review by the district courts or
bankruptcy appellate panels under 28 U.S.C. §158(a).

Rule 81(a)(1) F.R.Civ.P. provides that the civil rules
do not apply to proceedings in bankruptcy, except as
they may be made applicable by rules promulgated by
the Supreme Court, e.g., Part VII of these rules. This
amended Bankruptcy Rule 1001 makes the Bankruptcy
Rules applicable to cases and proceedings under title
11, whether before the district judges or the bankruptcy
judges of the district.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The citation to these rules is amended to conform to
the citation form of the Federal Rules of Civil Proce-
dure, Federal Rules of Appellate Procedure, and Fed-
eral Rules of Criminal Procedure.

PART I—COMMENCEMENT OF CASE; PRO-
CEEDINGS RELATING TO PETITION AND
ORDER FOR RELIEF

Rule 1002. Commencement of Case
(a) Petition

A petition commencing a case under the Code
shall be filed with the clerk.

(b) Transmission to United States Trustee

The clerk shall forthwith transmit to the
United States trustee a copy of the petition filed
pursuant to subdivision (a) of this rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Under §§301-303 of the Code, a voluntary or involun-
tary case is commenced by filing a petition with the
bankruptcy court. The voluntary petition may request
relief under chapter 7, 9, 11, or 13 whereas an involun-
tary petition may be filed only under chapter 7 or 11.
Section 109 of the Code specifies the types of debtors for
whom the different forms of relief are available and
§303(a) indicates the persons against whom involuntary
petitions may be filed.

The rule in subdivision (a) is in harmony with the
Code in that it requires the filing to be with the bank-
ruptcy court.

The number of copies of the petition to be filed is
specified in this rule but a local rule may require addi-
tional copies. This rule provides for filing sufficient
copies for the court’s files and for the trustee in a chap-
ter 7 or 13 case.

Official Form No. 1 may be used to seek relief volun-
tarily under any of the chapters. Only the original need
be signed and verified, but the copies must be con-
formed to the original. See Rules 1008 and 9011(c). As
provided in §362(a) of the Code, the filing of a petition
acts as a stay of certain acts and proceedings against
the debtor, property of the debtor, and property of the
estate.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rules 1002(a), governing a voluntary petition, 1003(a),
governing an involuntary petition, and 1003(e), govern-
ing a petition in a case ancillary to a foreign proceed-
ing, are combined into this Rule 1002. If a bankruptcy
clerk has been appointed for the district, the petition
is filed with the bankruptcy clerk. Otherwise, the peti-
tion is filed with the clerk of the district court.

The elimination of the reference to the Official
Forms of the petition is not intended to change the
practice. Rule 9009 provides that the Official Forms
‘‘shall be observed and used” in cases and proceedings
under the Code.

Subdivision (b) which provided for the distribution of
copies of the petition to agencies of the United States
has been deleted. Some of these agencies no longer wish
to receive copies of the petition, while others not in-
cluded in subdivision (b) have now requested copies.
The Director of the Administrative Office will deter-
mine on an ongoing basis which government agencies
will be provided a copy of the petition.

The number of copies of a petition that must be filed
is a matter for local rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is derived from Rule X-1002(a). The du-
ties of the United States trustee pursuant to the Code
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and 28 U.S.C. §586(a) require that the United States
trustee be apprised of the commencement of every case
under chapters 7, 11, 12 and 13 and this is most easily
accomplished by providing that office with a copy of
the petition. Although 28 U.S.C. §586(a) does not give
the United States trustee an administrative role in
chapter 9 cases, §1102 of the Code requires the United
States trustee to appoint committees and that section
is applicable in chapter 9 cases pursuant to §901(a). It
is therefore appropriate that the United States trustee
receive a copy of every chapter 9 petition.

Notwithstanding subdivision (b), pursuant to Rule
5005(b)(3), the clerk is not required to transmit a copy
of the petition to the United States trustee if the
United States trustee requests that it not be transmit-
ted. Many rules require the clerk to transmit a certain
document to the United States trustee, but Rule
5005(b)(3) relieves the clerk of that duty under this or
any other rule if the United States trustee requests
that such document not be transmitted.

Rule 1003. Involuntary Petition

(a) Transferor or Transferee of Claim

A transferor or transferee of a claim shall
annex to the original and each copy of the peti-
tion a copy of all documents evidencing the
transfer, whether transferred unconditionally,
for security, or otherwise, and a signed state-
ment that the claim was not transferred for the
purpose of commencing the case and setting
forth the consideration for and terms of the
transfer. An entity that has transferred or ac-
quired a claim for the purpose of commencing a
case for liquidation under chapter 7 or for reor-
ganization under chapter 11 shall not be a quali-
fied petitioner.

(b) Joinder of Petitioners After Filing

If the answer to an involuntary petition filed
by fewer than three creditors avers the exist-
ence of 12 or more creditors, the debtor shall file
with the answer a list of all creditors with their
addresses, a brief statement of the nature of
their claims, and the amounts thereof. If it ap-
pears that there are 12 or more creditors as pro-
vided in §303(b) of the Code, the court shall af-
ford a reasonable opportunity for other creditors
to join in the petition before a hearing is held
thereon.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). Official Form No. 11 (Involuntary
Case: Creditors’ Petition), is prescribed for use by peti-
tioning creditors to have a debtor’s assets liquidated
under chapter 7 of the Code or the business reorganized
under chapter 11. It contains the required allegations
as specified in §303(b) of the Code. Official Form 12 is
prescribed for use by fewer than all the general part-
ners to obtain relief for the partnership as governed by
§303(b)(3) of the Code and Rule 1004(b).

Although the number of copies to be filed is specified
in Rule 1002, a local rule may require additional copies.

Only the original need be signed and verified, but the
copies must be conformed to the original. See Rules
1008 and 9011(c). The petition must be filed with the
bankruptcy court. This provision implements §303(b)
which provides that an involuntary case is commenced
by filing the petition with the court.

As provided in §362 of the Code, the filing of the peti-
tion acts as a stay of certain acts and proceedings
against the debtor, the debtor’s property and property
of the estate.

Subdivision (c) retains the explicitness of former
Bankruptcy Rule 104(d) that a transfer of a claim for

Rule 1004

the purpose of commencing a case under the Code is a
ground for disqualification of a party to the transfer as
a petitioner.

Section 303(b) ‘‘is not intended to overrule Bank-
ruptcy Rule 104(d), which places certain restrictions on
the transfer of claims for the purpose of commencing
an involuntary case.” House Report No. 95-595, 95th
Cong., 1st Sess. (1977) 322; Senate Report No. 95-989, 95th
Cong., 2d Sess. (1978) 33.

The subdivision requires disclosure of any transfer of
the petitioner’s claim as well as a transfer to the peti-
tioner and applies to transfers for security as well as
unconditional transfers, Cf. In re 69th & Crandon Bldg.
Corp., 97 F.2d 392, 395 (7th Cir.), cert. denied, 305 U.S. 629
(1938), recognizing the right of a creditor to sign a
bankruptcy petition notwithstanding a prior assign-
ment of his claim for the purpose of security. This rule
does not, however, qualify the requirement of §303(b)(1)
that a petitioning creditor must have a claim not con-
tingent as to liability.

Subdivision (d). Section 303(c) of the Code permits a
creditor to join in the petition at any time before the
case is dismissed or relief is ordered. While this rule
does not require the court to give all creditors notice
of the petition, the list of creditors filed by the debtor
affords a petitioner the information needed to enable
him to give notice for the purpose of obtaining the co-
petitioners required to make the petition sufficient.
After a reasonable opportunity has been afforded other
creditors to join in an involuntary petition, the hearing
on the petition should be held without further delay.

Subdivision (e). This subdivision implements §304. A
petition for relief under § 304 may only be filed by a for-
eign representative who is defined in §101(20) generally
as a representative of an estate in a foreign proceeding.
The term ‘‘foreign proceeding’’ is defined in §101(19).

Section 304(b) permits a petition filed thereunder to
be contested by a party in interest. Subdivision (e)(2)
therefore requires that the summons and petition be
served on any person against whom the relief permitted
by §304(b) is sought as well as on any other party the
court may direct.

The rules applicable to the procedure when an invol-
untary petition is filed are made applicable generally
when a case ancillary to a foreign proceeding is com-
menced. These rules include Rule 1010 with respect to
issuance and service of a summons, Rule 1011 concern-
ing responsive pleadings and motions, and Rule 1018
which makes various rules in Part VII applicable in
proceedings on contested petitions.

The venue for a case ancillary to a foreign proceeding
is provided in 28 U.S.C. §1474.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The subject matter of subdivisions (a), (b), and (e) has
been incorporated in Rules 1002, 1010, 1011, and 1018.

Rule 1004. Partnership Petition
(a) Voluntary Petition

A voluntary petition may be filed on behalf of
the partnership by one or more general partners
if all general partners consent to the petition.
(b) Involuntary Petition; Notice and Summons

After filing of an involuntary petition under
§303(b)(3) of the Code, (1) the petitioning part-
ners or other petitioners shall cause forthwith a
copy of the petition to be sent to or served on
each general partner who is not a petitioner; and
(2) the clerk shall issue forthwith a summons for
service on each general partner who is not a pe-
titioner. Rule 1010 applies to the form and serv-
ice of the summons.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule 105
and complements §§301 and 303(b)(3) of the Code.
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Subdivision (a) specifies that while all general part-
ners must consent to the filing of a voluntary petition,
it is not necessary that they all execute the petition.
It may be executed and filed on behalf of the partner-
ship by fewer than all.

Subdivision (b) implements §303(b)(3) of the Code
which provides that an involuntary petition may be
filed by fewer than all the general partners or, when all
the general partners are debtors, by a general partner,
trustee of the partner or creditors of the partnership.
Rule 1010, which governs service of a petition and sum-
mons in an involuntary case, specifies the time and
mode of service on the partnership. When a petition is
filed against a partnership under §303(b)(3), this rule re-
quires an additional service on the nonfiling general
partners. It is the purpose of this subdivision to protect
the interests of the nonpetitioning partners and the
partnership.

Rule 1005. Caption of Petition

The caption of a petition commencing a case
under the Code shall contain the name of the
court, the title of the case, and the docket num-
ber. The title of the case shall include the name,
social security number and employer’s tax iden-
tification number of the debtor and all other
names used by the debtor within six years before
filing the petition. If the petition is not filed by
the debtor, it shall include all names used by
the debtor which are known to petitioners.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

The title of the case should include all names used by
the debtor, such as trade names, former married names
and maiden name. See also Official Form No. 1 and the
Advisory Committee Note to that Form. Additional
names of the debtor are also required to appear in the
caption of each notice to creditors. See Rule 2002(m).

Rule 1006. Filing Fee
(a) General Requirement

Every petition shall be accompanied by the fil-
ing fee except as provided in subdivision (b) of
this rule. For the purpose of this rule, ‘‘filing
fee’” means the filing fee prescribed by 28 U.S.C.
§1930(a)(1)—(a)(5) and any other fee prescribed by
the Judicial Conference of the United States
under 28 U.S.C. §1930(b) that is payable to the
clerk upon the commencement of a case under
the Code.

(b) Payment of Filing Fee in Installments

(1) Application for Permission to Pay Filing Fee
in Installments. A voluntary petition by an indi-
vidual shall be accepted for filing if accom-
panied by the debtor’s signed application stating
that the debtor is unable to pay the filing fee ex-
cept in installments. The application shall state
the proposed terms of the installment payments
and that the applicant has neither paid any
money nor transferred any property to an attor-
ney for services in connection with the case.

(2) Action on Application. Prior to the meeting
of creditors, the court may order the filing fee
paid to the clerk or grant leave to pay in install-
ments and fix the number, amount and dates of
payment. The number of installments shall not
exceed four, and the final installment shall be
payable not later than 120 days after filing the
petition. For cause shown, the court may extend
the time of any installment, provided the last
installment is paid not later than 180 days after
filing the petition.
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(3) Postponement of Attorney’s Fees. The filing
fee must be paid in full before the debtor or
chapter 13 trustee may pay an attorney or any
other person who renders services to the debtor
in connection with the case.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
23, 1996, eff. Dec. 1, 1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

28 U.S.C. §1930 specifies the filing fees for petitions
under chapters 7, 9, 11 and 13 of the Code. It also per-
mits the payment in installments by individual debt-
ors.

Subdivision (b) is adapted from former Bankruptcy
Rule 107. The administrative cost of installments in ex-
cess of four is disproportionate to the benefits con-
ferred. Prolonging the period beyond 180 days after the
commencement of the case causes undesirable delays in
administration. Paragraph (2) accordingly continues
the imposition of a maximum of four on the number of
installments and retains the maximum period of in-
stallment payments allowable on an original applica-
tion at 120 days. Only in extraordinary cases should it
be necessary to give an applicant an extension beyond
the four months. The requirement of paragraph (3) that
filing fees be paid in full before the debtor may pay an
attorney for services in connection with the case codi-
fies the rule declared in In re Latham, 271 Fed. 538
(N.D.N.Y. 1921), and In re Darr, 232 Fed. 415 (N.D. Cal.
1916).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (b)(3) is expanded to prohibit payments by
the debtor or the chapter 13 trustee not only to attor-
neys but to any person who renders services to the
debtor in connection with the case.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

The Judicial Conference prescribes miscellaneous
fees pursuant to 28 U.S.C. §1930(b). In 1992, a $30 mis-
cellaneous administrative fee was prescribed for all
chapter 7 and chapter 13 cases. The Judicial Conference
fee schedule was amended in 1993 to provide that an in-
dividual debtor may pay this fee in installments.

Subdivision (a) of this rule is amended to clarify that
every petition must be accompanied by any fee pre-
scribed under 28 U.S.C. §1930(b) that is required to be
paid when a petition is filed, as well as the filing fee
prescribed by 28 U.S.C. §1930(a). By defining ‘‘filing fee”’
to include Judicial Conference fees, the procedures set
forth in subdivision (b) for paying the filing fee in in-
stallments will also apply with respect to any Judicial
Conference fee required to be paid at the commence-
ment of the case.

GAP Report on Rule 1006. No changes since publica-
tion, except for a stylistic change in subdivision (a).

Rule 1007. Lists, Schedules,
Time Limits

and Statements;

(a) List of Creditors and Equity Security Holders

(1) Voluntary Case. In a voluntary case, the
debtor shall file with the petition a list contain-
ing the name and address of each creditor unless
the petition is accompanied by a schedule of li-
abilities.

(2) Involuntary Case. In an involuntary case,
the debtor shall file within 15 days after entry of
the order for relief, a list containing the name
and address of each creditor unless a schedule of
liabilities has been filed.

(3) Equity Security Holders. In a chapter 11 reor-
ganization case, unless the court orders other-
wise, the debtor shall file within 15 days after
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entry of the order for relief a list of the debtor’s
equity security holders of each class showing
the number and kind of interests registered in
the name of each holder, and the last known ad-
dress or place of business of each holder.

(4) Extension of Time. Any extension of time for
the filing of the lists required by this subdivi-
sion may be granted only on motion for cause
shown and on notice to the United States trust-
ee and to any trustee, committee elected pursu-
ant to §705 or appointed pursuant to §1102 of the
Code, or other party as the court may direct.

(b) Schedules and Statements Required

(1) Except in a chapter 9 municipality case,
the debtor, unless the court orders otherwise,
shall file schedules of assets and liabilities, a
schedule of current income and expenditures, a
schedule of executory contracts and unexpired
leases, and a statement of financial affairs, pre-
pared as prescribed by the appropriate Official
Forms.

(2) An individual debtor in a chapter 7 case
shall file a statement of intention as required by
§521(2) of the Code, prepared as prescribed by the
appropriate Official Form. A copy of the state-
ment of intention shall be served on the trustee
and the creditors named in the statement on or
before the filing of the statement.

(¢) Time Limits

The schedules and statements, other than the
statement of intention, shall be filed with the
petition in a voluntary case, or if the petition is
accompanied by a list of all the debtor’s credi-
tors and their addresses, within 15 days there-
after, except as otherwise provided in subdivi-
sions (d), (e), and (h) of this rule. In an involun-
tary case the schedules and statements, other
than the statement of intention, shall be filed
by the debtor within 15 days after entry of the
order for relief. Schedules and statements filed
prior to the conversion of a case to another
chapter shall be deemed filed in the converted
case unless the court directs otherwise. Any ex-
tension of time for the filing of the schedules
and statements may be granted only on motion
for cause shown and on notice to the United
States trustee and to any committee elected
under §705 or appointed under §1102 of the Code,
trustee, examiner, or other party as the court
may direct. Notice of an extension shall be given
to the United States trustee and to any commit-
tee, trustee, or other party as the court may di-
rect.

(d) List of 20 Largest Creditors in Chapter 9 Mu-
nicipality Case or Chapter 11 Reorganization
Case

In addition to the list required by subdivision
(a) of this rule, a debtor in a chapter 9 munici-
pality case or a debtor in a voluntary chapter 11
reorganization case shall file with the petition a
list containing the name, address and claim of
the creditors that hold the 20 largest unsecured
claims, excluding insiders, as prescribed by the
appropriate Official Form. In an involuntary
chapter 11 reorganization case, such list shall be
filed by the debtor within 2 days after entry of
the order for relief under §303(h) of the Code.

(e) List in Chapter 9 Municipality Cases

The list required by subdivision (a) of this rule
shall be filed by the debtor in a chapter 9 mu-
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nicipality case within such time as the court
shall fix. If a proposed plan requires a revision of
assessments so that the proportion of special as-
sessments or special taxes to be assessed against
some real property will be different from the
proportion in effect at the date the petition is
filed, the debtor shall also file a list showing the
name and address of each known holder of title,
legal or equitable, to real property adversely af-
fected. On motion for cause shown, the court
may modify the requirements of this subdivision
and subdivision (a) of this rule.

(f) [Abrogated]

(g) Partnership and Partners

The general partners of a debtor partnership
shall prepare and file the schedules of the assets
and liabilities, schedule of current income and
expenditures, schedule of executory contracts
and unexpired leases, and statement of financial
affairs of the partnership. The court may order
any general partner to file a statement of per-
sonal assets and liabilities within such time as
the court may fix.

(h) Interests Acquired or Arising After Petition

If, as provided by §541(a)(6) of the Code, the
debtor acquires or becomes entitled to acquire
any interest in property, the debtor shall within
10 days after the information comes to the debt-
or’s knowledge or within such further time the
court may allow, file a supplemental schedule in
the chapter 7 liquidation case, chapter 11 reorga-
nization case, chapter 12 family farmer’s debt
adjustment case, or chapter 13 individual debt
adjustment case. If any of the property required
to be reported under this subdivision is claimed
by the debtor as exempt, the debtor shall claim
the exemptions in the supplemental schedule.
The duty to file a supplemental schedule in ac-
cordance with this subdivision continues not-
withstanding the closing of the case, except that
the schedule need not be filed in a chapter 11,
chapter 12, or chapter 13 case with respect to
property acquired after entry of the order con-
firming a chapter 11 plan or discharging the
debtor in a chapter 12 or chapter 13 case.

(i) Disclosure of List of Security Holders

After notice and hearing and for cause shown,
the court may direct an entity other than the
debtor or trustee to disclose any list of security
holders of the debtor in its possession or under
its control, indicating the name, address and se-
curity held by any of them. The entity possess-
ing this list may be required either to produce
the list or a true copy thereof, or permit inspec-
tion or copying, or otherwise disclose the infor-
mation contained on the list.

(§) Impounding of Lists

On motion of a party in interest and for cause
shown the court may direct the impounding of
the lists filed under this rule, and may refuse to
permit inspection by any entity. The court may
permit inspection or use of the lists, however,
by any party in interest on terms prescribed by
the court.

(k) Preparation of List, Schedules, or Statements
on Default of Debtor

If a list, schedule, or statement, other than a
statement of intention, is not prepared and filed
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as required by this rule, the court may order the
trustee, a petitioning creditor, committee, or
other party to prepare and file any of these pa-
pers within a time fixed by the court. The court
may approve reimbursement of the cost incurred
in complying with such an order as an adminis-
trative expense.

(I) Transmission to United States Trustee

The clerk shall forthwith transmit to the
United States trustee a copy of every list, sched-
ule, and statement filed pursuant to subdivision
(a)(1), (a)(2), (b), (d), or (h) of this rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 1996, eff. Dec. 1,
1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of former Rules 108, 8-106,
10-108 and 11-11. As specified in the rule, it is applicable
in all types of cases filed under the Code.

Subdivision (a) requires at least a list of creditors
with their names and addresses to be filed with the pe-
tition. This list is needed for notice of the meeting of
creditors (Rule 2002) and notice of the order for relief
(§342 of the Code). The list will also serve to meet the
requirements of §521(1) of the Code. Subdivision (a) rec-
ognizes that it may be impossible to file the schedules
required by §521(1) and subdivision (b) of the rule at the
time the petition is filed but in order for the case to
proceed expeditiously and efficiently it is necessary
that the clerk have the names and addresses of credi-
tors. It should be noted that subdivision (d) of the rule
requires a special list of the 20 largest unsecured credi-
tors in chapter 9 and 11 cases. That list is for the pur-
pose of selecting a committee of unsecured creditors.

Subdivision (b) is derived from former Rule 11-11 and
conforms with §521. This subdivision indicates the
forms to be used. The court may dispense with the fil-
ing of schedules and the statement of affairs pursuant
to §521.

Subdivisions (c) and (f) specify the time periods for fil-
ing the papers required by the rule as well as the num-
ber of copies. The provisions dealing with an involun-
tary case are derived from former Bankruptcy Rule 108.
Under the Code, a chapter 11 case may be commenced
by an involuntary petition (§303(a)), whereas under the
Act, a Chapter XI case could have been commenced
only by a voluntary petition. A motion for an extension
of time to file the schedules and statements is required
to be made on notice to parties, as the court may di-
rect, including a creditors’ committee if one has been
appointed under §1102 of the Code and a trustee or ex-
aminer if one has been appointed pursuant to §1104 of
the Code. Although written notice is preferable, it is
not required by the rule; in proper circumstances the
notice may be by telephone or otherwise.

Subdivision (d) is new and requires that a list of the
20 largest unsecured creditors, excluding insiders as de-
fined in §101(25) of the Code, be filed with the petition.
The court, pursuant to §1102 of the Code, is required to
appoint a committee of unsecured creditors as soon as
practicable after the order for relief. That committee
generally is to consist of the seven largest unsecured
creditors who are willing to serve. The list should, as
indicated on Official Form No. 9, specify the nature and
amount of the claim. It is important for the court to be
aware of the different types of claims existing in the
case and this form should supply such information.

Subdivision (e) applies only in chapter 9 municipality
cases. It gives greater discretion to the court to deter-
mine the time for filing a list of creditors and any
other matter related to the list. A list of creditors
must at some point be filed since one is required by
§924 of the Code. When the plan affects special assess-
ments, the definitions in §902(2) and (3) for ‘‘special tax
payer’’ and ‘‘special tax payer affected by the plan’ be-
come relevant.
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Subdivision (g) is derived from former Rules 108(c) and
11-11. Nondebtor general partners are liable to the part-
nership’s trustee for any deficiency in the partnership’s
estate to pay creditors in full as provided by §723 of the
Code. Subdivision (g) authorizes the court to require a
partner to file a statement of personal assets and liabil-
ities to provide the trustee with the relevant informa-
tion.

Subdivision (h) is derived from former BanKkruptcy
Rule 108(e) for chapter 7, 11 and 13 purposes. It imple-
ments the provisions in and language of §541(a)(5) of
the Code.

Subdivisions (i) and (j) are adapted from §§165 and 166
of the Act and former Rule 10-108(b) and (c) without
change in substance. The term ‘‘party in interest” is
not defined in the Code or the rules, but reference may
be made to §1109(b) of the Code. In the context of this
subdivision, the term would include the debtor, the
trustee, any indenture trustee, creditor, equity secu-
rity holder or committee appointed pursuant to § 1102 of
the Code.

Subdivision (k) is derived from former Rules 108(d) and
10-108(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivisions (b), (c), and (g) are amended to provide for
the filing of a schedule of current income and current
expenditures and the individual debtor’s statement of
intention. These documents are required by the 1984
amendments to §521 of the Code. Official Form No. 6A
is prescribed for use by an individual debtor for filing
a schedule of current income and current expenditures
in a chapter 7 or chapter 11 case. Although a partner-
ship or corporation is also required by §521(1) to file a
schedule of current income and current expenditures,
no Official Form is prescribed therefor.

The time for filing the statement of intention is gov-
erned by §521(2)(A). A copy of the statement of inten-
tion must be served on the trustee and the creditors
named in the statement within the same time. The pro-
visions of subdivision (c) governing the time for filing
when a chapter 11 or chapter 13 case is converted to a
chapter 7 case have been omitted from subdivision (c)
as amended. Filing after conversion is now governed
exclusively by Rule 1019.

Subdivision (f) has been abrogated. The number of cop-
ies of the documents required by this rule will be deter-
mined by local rule.

Subdivision (h) is amended to include a direct ref-
erence to §541(a)(5).

Subdivision (k) provides that the court may not order
an entity other than the debtor to prepare and file the
statement of intention.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

References to Official Form numbers and to the Chap-
ter 13 Statement are deleted and subdivision (b) is
amended in anticipation of future revision and renum-
bering of the Official Forms. The debtor in a chapter 12
or chapter 13 case shall file the list, schedules and
statements required in subdivisions (a)(1), (b)(1), and
(h). It is expected that the information currently pro-
vided in the Chapter 13 Statement will be included in
the schedules and statements as revised not later than
the effective date of these rule amendments.

Subdivisions (a)(4) and (c) are amended to provide the
United States trustee with notice of any motion to ex-
tend the time for the filing of any lists, schedules, or
statements. Such notice enables the United States
trustee to take appropriate steps to avoid undue delay
in the administration of the case. See 28 U.S.C.
§586(a)(3)(G). Subdivisions (a)(4) and (c) are amended
further to provide notice to committees elected under
§705 or appointed pursuant to §1102 of the Code. Com-
mittees of retired employees appointed pursuant to
§1114 are not included.

The additions of references to unexpired leases in
subdivisions (b)(1) and (g) indicate that the schedule re-
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quires the inclusion of unexpired leases as well as other
executory contracts.

The words ‘“‘with the court’ in subdivisions (b)(1), (e),
and (g) are deleted as unnecessary. See Rules 5005(a)
and 9001(3).

Subdivision (1), which is derived from Rule X-1002(a),
provides the United States trustee with the informa-
tion required to perform certain administrative duties
such as the appointment of a committee of unsecured
creditors. In a chapter 7 case, the United States trustee
should be aware of the debtor’s intention with respect
to collateral that secures a consumer debt so that the
United States trustee may monitor the progress of the
case. Pursuant to §307 of the Code, the United States
trustee has standing to raise, appear and be heard on
issues and the lists, schedules and statements contain
information that, when provided to the United States
trustee, enable that office to participate effectively in
the case. The United States trustee has standing to
move to dismiss a chapter 7 or 13 case for failure to file
timely the list, schedules or statement required by
§521(1) of the Code. See §§707(a)(3) and 1307(c)(9). It is
therefore necessary for the United States trustee to re-
ceive notice of any extension of time to file such docu-
ments. Upon request, the United States trustee also
may receive from the trustee or debtor in possession a
list of equity security holders.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Subdivision (c) is amended to provide that schedules
and statements filed prior to the conversion of a case
to another chapter shall be deemed filed in the con-
verted case, whether or not the case was a chapter 7
case prior to conversion. This amendment is in recogni-
tion of the 1991 amendments to the Official Forms that
abrogated the Chapter 13 Statement and made the same
forms for schedules and statements applicable in all
cases.

This subdivision also contains a technical correction.
The phrase ‘‘superseded case’’ creates the erroneous im-
pression that conversion of a case results in a new case
that is distinct from the original case. The effect of
conversion of a case is governed by §348 of the Code.

GAP Report on Rule 1007(c). No changes since publica-
tion, except for stylistic changes.

Rule 1008. Verification of Petitions and Accom-
panying Papers

All petitions, lists, schedules, statements and
amendments thereto shall be verified or contain
an unsworn declaration as provided in 28 U.S.C.
§1746.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule retains the requirement under the Bank-
ruptcy Act and rules that petitions and accompanying
papers must be verified. Only the original need be
signed and verified, but the copies must be conformed
to the original. See Rule 9011(c).

The verification may be replaced by an unsworn dec-
laration as provided in 28 U.S.C. §1746. See also, Official
Form No. 1 and Advisory Committee Note.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The amendments to this rule are stylistic.
Rule 1009. Amendments of Voluntary Petitions,
Lists, Schedules and Statements
(a) General Right To Amend

A voluntary petition, list, schedule, or state-
ment may be amended by the debtor as a matter
of course at any time before the case is closed.
The debtor shall give notice of the amendment
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to the trustee and to any entity affected there-
by. On motion of a party in interest, after notice
and a hearing, the court may order any vol-
untary petition, list, schedule, or statement to
be amended and the clerk shall give notice of
the amendment to entities designated by the
court.

(b) Statement of Intention

The statement of intention may be amended
by the debtor at any time before the expiration
of the period provided in §521(2)(B) of the Code.
The debtor shall give notice of the amendment
to the trustee and to any entity affected there-
by.

(c) Transmission to United States Trustee

The clerk shall forthwith transmit to the
United States trustee a copy of every amend-
ment filed pursuant to subdivision (a) or (b) of
this rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule continues the permissive approach adopted
by former Bankruptcy Rule 110 to amendments of vol-
untary petitions and accompanying papers. Notice of
any amendment is required to be given to the trustee.
This is particularly important with respect to any
amendment of the schedule of property affecting the
debtor’s claim of exemptions. Notice of any amendment
of the schedule of liabilities is to be given to any credi-
tor whose claim is changed or newly listed.

The rule does not continue the provision permitting
the court to order an amendment on its own initiative.
Absent a request in some form by a party in interest,
the court should not be involved in administrative mat-
ters affecting the estate.

If a list or schedule is amended to include an addi-
tional creditor, the effect on the dischargeability of the
creditor’s claim is governed by the provisions of
§523(a)(3) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to require notice and a
hearing in the event a party in interest other than the
debtor seeks to amend. The number of copies of the
amendment will be determined by local rule of court.

Subdivision (b) is added to treat amendments of the
statement of intention separately from other amend-
ments. The intention of the individual debtor must be
performed within 45 days of the filing of the statement,
unless the court extends the period. Subdivision (b)
limits the time for amendment to the time for perform-
ance under §521(2)(B) of the Code or any extension
granted by the court.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The amendments to subdivision (a) are stylistic.

Subdivision (c) is derived from Rule X-1002(a) and is
designed to provide the United States trustee with cur-
rent information to enable that office to participate ef-
fectively in the case.

Rule 1010. Service of Involuntary Petition and
Summons; Petition Commencing Ancillary
Case

On the filing of an involuntary petition or a
petition commencing a case ancillary to a for-
eign proceeding the clerk shall forthwith issue a
summons for service. When an involuntary peti-
tion is filed, service shall be made on the debtor.
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When a petition commencing an ancillary case
is filed, service shall be made on the parties
against whom relief is sought pursuant to
§304(b) of the Code and on any other parties as
the court may direct. The summons shall be
served with a copy of the petition in the manner
provided for service of a summons and com-
plaint by Rule 7004(a) or (b). If service cannot be
so made, the court may order that the summons
and petition be served by mailing copies to the
party’s last known address, and by at least one
publication in a manner and form directed by
the court. The summons and petition may be
served on the party anywhere. Rule 7004(e) and
Rule 4(I) F.R.Civ.P. apply when service is made
or attempted under this rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule provides the procedure for service of the in-
voluntary petition and summons. It does not deal with
service of a summons and complaint instituting an ad-
versary proceeding pursuant to Part VII.

While this rule is similar to former Bankruptcy Rule
111, it substitutes the clerk of the bankruptcy court for
the clerk of the district court as the person who is to
issue the summons.

The modes of service prescribed by the rule are per-
sonal or by mail, when service can be effected in one of
these ways in the United States. Such service is to be
made in the manner prescribed in adversary proceed-
ings by Rule 7004(a) and (b). If service must be made in
a foreign country, the mode of service is one of that set
forth in Rule 4(i) F.R.Civ.P.

When the methods set out in Rule 7004(a) and (b) can-
not be utilized, service by publication coupled with
mailing to the last known address is authorized. Cf.
Rule 7004(c). The court determines the form and man-
ner of publication as provided in Rule 9007. The publica-
tion need not set out the petition or the order directing
service by publication. In order to apprise the debtor
fairly, however, the publication should include all the
information required to be in the summons by Official
Form No. 13 and a notice indicating how service is
being effected and how a copy of the petition may be
obtained.

There are no territorial limits on the service author-
ized by this rule, which continues the practice under
the former rules and Act. There must, however, be a
basis for jurisdiction pursuant to §109(a) of the Code for
the court to order relief. Venue provisions are set forth
in 28 U.S.C. §1472.

Subdivision (f) of Rule 7004 and subdivisions (g) and
(h) of Rule 4 F.R.Civ.P. govern time and proof of service
and amendment of process or of proof of service.

Rule 1004 provides for transmission to nonpetitioning
partners of a petition filed against the partnership by
fewer than all the general partners.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule has been broadened to include service of a
petition commencing a case ancillary to a foreign pro-
ceeding, previously included in Rule 1003(e)(2).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Reference to the Official Form number is deleted in
anticipation of future revision and renumbering of the
Official Forms.

Rule 4(g) and (h) F.R.Civ.P. made applicable by this
rule refers to Rule 4(g) and (h) F.R.Civ.P. in effect on
January 1, 1990, notwithstanding any subsequent
amendment thereto. See Rule 7004(g).
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NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is amended to delete the reference to the
Official Form. The Official Form for the summons was
abrogated in 1991. Other amendments are stylistic and
make no substantive change.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The amendments to this rule are technical, are pro-
mulgated solely to conform to changes in subdivision
designations in Rule 4, F.R.Civ.P., and in Rule 7004, and
are not intended to effectuate any material change in
substance.

In 1996, the letter designation of subdivision (f) of
Rule 7004 (Summons; Time Limit for Service) was
changed to subdivision (e). In 1993, the provisions of
Rule 4, F.R.Civ.P., relating to proof of service con-
tained in Rule 4(g) (Return) and Rule 4(h) (Amend-
ments), were placed in the new subdivision (I) of Rule
4 (Proof of Service). The technical amendments to Rule
1010 are designed solely to conform to these new sub-
division designations.

The 1996 amendments to Rule 7004 and the 1993
amendments to Rule 4, F.R.Civ.P., have not affected
the availability of service by first class mail in accord-
ance with Rule 7004(b) for the service of a summons and
petition in an involuntary case commenced under §303
or an ancillary case commenced under §304 of the Code.

GAP Report on Rule 1010. These amendments, which
are technical and conforming, were not published for
comment.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 1011. Responsive Pleading or Motion in In-
voluntary and Ancillary Cases

(a) Who May Contest Petition

The debtor named in an involuntary petition
or a party in interest to a petition commencing
a case ancillary to a foreign proceeding may
contest the petition. In the case of a petition
against a partnership under Rule 1004(b), a non-
petitioning general partner, or a person who is
alleged to be a general partner but denies the al-
legation, may contest the petition.

(b) Defenses and Objections; When Presented

Defenses and objections to the petition shall
be presented in the manner prescribed by Rule
12 F.R.Civ.P. and shall be filed and served within
20 days after service of the summons, except
that if service is made by publication on a party
or partner not residing or found within the state
in which the court sits, the court shall prescribe
the time for filing and serving the response.

(c) Effect of Motion

Service of a motion under Rule 12(b)
F.R.Civ.P. shall extend the time for filing and
serving a responsive pleading as permitted by
Rule 12(a) F.R.Civ.P.

(d) Claims Against Petitioners

A claim against a petitioning creditor may
not be asserted in the answer except for the pur-
pose of defeating the petition.

(e) Other Pleadings

No other pleadings shall be permitted, except
that the court may order a reply to an answer
and prescribe the time for filing and service.
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(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 112.
A petition filed by fewer than all the general partners
under Rule 1004(b) to have an order for relief entered
with respect to the partnership is referred to as a peti-
tion against the partnership because of the adversary
character of the proceeding it commences. Cf. §303(b)(3)
of the Code; 2 Collier Bankruptcy 9303.05[56][a] (16th ed.
1981); 2 id. 9918.33[2], 18.46 (14th ed. 1966). One who denies
an allegation of membership in the firm is nevertheless
recognized as a party entitled to contest a petition
filed against a partnership under subdivision (b) of Rule
1004 in view of the possible consequences to him of an
order for relief against the entity alleged to include
him as a member. See §723 of the Code; Francis v.
McNeal, 228 U.S. 695 (1913); Manson v. Williams, 213 U.S.
453 (1909); Carter v. Whisler, 275 Fed. 743, 746-747 (8th Cir.
1921). The rule preserves the features of the former Act
and Rule 112 and the Code permitting no response by
creditors to an involuntary petition or petition against
a partnership under Rule 1004(b).

Subdivision (b): Rule 12 F.R.Civ.P. has been looked to
by the courts as prescribing the mode of making a de-
fense or objection to a petition in bankruptcy. See
Fada of New York, Inc. v. Organization Service Co., Inc.,
125 F.2d 120. (2d Cir. 1942); In the Matter of McDougald,
17 F.R.D. 2, 5 (W.D. Ark. 1955); In the Matter of Miller, 6
Fed. Rules Serv. 12f.26, Case No. 1 (N.D. Ohio 1942);
Tatum v. Acadian Production Corp. of La., 35 F. Supp. 40,
50 (E.D. La. 1940); 2 Collier, supra 9303.07 (156th ed. 1981);
2 id. at 134-40 (14th ed. 1966). As pointed out in the Note
accompanying former Bankruptcy Rule 915 an objec-
tion that a debtor is neither entitled to the benefits of
the Code nor amenable to an involuntary petition goes
to jurisdiction of the subject matter and may be made
at any time consistent with Rule 12(h)(3) F.R.Civ.P.
Nothing in this rule recognizes standing in a creditor
or any other person not authorized to contest a peti-
tion to raise an objection that a person eligible to file
a voluntary petition cannot be the subject of an order
for relief on an involuntary petition. See Seligson &
King, Jurisdiction and Venue in Bankruptcy, 36 Ref.J. 36,
38-40 (1962).

As Collier has pointed out with respect to the Bank-
ruptcy Act, ‘“‘the mechanics of the provisions in §18a
and b relating to time for appearance and pleading are
unnecessarily confusing. . . . It would seem, though, to
be more straightforward to provide, as does Federal
Rule 12(a), that the time to respond runs from the date
of service rather than the date of issuance of process.”
2 Collier, supra at 119. The time normally allowed for
the service and filing of an answer or motion under
Rule 1011 runs from the date of the issuance of the sum-
mons. Compare Rule 7012. Service of the summons and
petition will ordinarily be made by mail under Rule
1010 and must be made within 10 days of the issuance of
the summons under Rule 7004(e), which governs the
time of service. When service is made by publication,
the court should fix the time for service and filing of
the response in the light of all the circumstances so as
to afford a fair opportunity to the debtor to enter a de-
fense or objection without unduly delaying the hearing
on the petition. Cf. Rule 12(a) F.R.Civ.P.

Subdivision (c): Under subdivision (c), the timely serv-
ice of a motion permitted by Rule 12(b), (e), (f), or (h)
F.R.Civ.P. alters the time within which an answer
must be filed. If the court denies a motion or postpones
its disposition until trial on the merits, the answer
must be served within 10 days after notice of the
court’s action. If the court grants a motion for a more
definite statement, the answer may be served any time
within 10 days after the service of the more definite
statement.

Many of the rules governing adversary proceedings
apply to proceedings on a contested petition unless the
court otherwise directs as provided in Rule 1018. The
specific provisions of this Rule 1011 or 7005, however,

Rule 1013

govern the filing of an answer or motion responsive to
a petition. The rules of Part VII are adaptations of the
corresponding Federal Rules of Civil Procedure, and
the effect of Rule 1018 is thus to make the provisions of
Civil Rules 5, 8, 9, 15, and 56, inter alia, generally appli-
cable to the making of defenses and objections to the
petition. Rule 1018 follows prior law and practice in this
respect. See 2 Collier, Bankruptcy 4918.39-18.41 (14th ed.
1966).

Subdivision (d). This subdivision adopts the position
taken in many cases that an affirmative judgment
against a petitioning creditor cannot be sought by a
counterclaim filed in an answer to an involuntary peti-
tion. See, e.g., Georgia Jewelers, Inc. v. Bulova Watch Co.,
302 F.2d 362, 369-70 (5th Cir. 1962); Associated Electronic
Supply Co. of Omaha v. C.B.S. Electronic Sales Corp., 288
F.2d 683, 684-85 (8th Cir. 1961). The subdivision follows
Harris v. Capehart-Farnsworth Corp., 225 F.2d 268 (8th
Cir. 1955), in permitting the debtor to challenge the
standing of a petitioner by filing a counterclaim
against him. It does not foreclose the court from reject-
ing a counterclaim that cannot be determined without
unduly delaying the decision upon the petition. See In
the Matter of Bichel Optical Laboratories, Inc., 299 F.
Supp. 545 (D. Minn. 1969).

Subdivision (e). This subdivision makes it clear that
no reply needs to be made to an answer, including one
asserting a counterclaim, unless the court orders other-
wise.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule has been broadened to make applicable in

ancillary cases the provisions concerning responsive
pleadings to involuntary petitions.

REFERENCES IN TEXT
The Federal Rules of Civil Procedure, referred to in

subds. (b) and (¢), are set out in the Appendix to Title
28, Judiciary and Judicial Procedure.

[Rule 1012. Examination of Debtor, Including
Discovery, on Issue of Nonpayment of Debts
in Involuntary Cases.] (Abrogated Mar. 30,
1987, eff. Aug. 1, 1987)

NOTES OF ADVISORY COMMITTEE ON RULES—1987

This rule is abrogated. The discovery rules apply
whenever an involuntary petition is contested. Rule
1018.

Rule 1013. Hearing and Disposition of a Petition
in an Involuntary Case

(a) Contested Petition

The court shall determine the issues of a con-
tested petition at the earliest practicable time
and forthwith enter an order for relief, dismiss
the petition, or enter any other appropriate
order.

(b) Default

If no pleading or other defense to a petition is
filed within the time provided by Rule 1011, the
court, on the next day, or as soon thereafter as
practicable, shall enter an order for the relief re-
quested in the petition.

[(¢) Order for Relief] (Abrogated Apr. 22, 1993,
eff. Aug. 1, 1993)

(As amended Apr. 30, 1991, eff. Aug. 1, 1991; Apr.
22, 1993, eff. Aug. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
115(a) and (c) and applies in chapter 7 and 11 cases. The
right to trial by jury under §19a of the Bankruptcy Act



Rule 1014

has been abrogated and the availability of a trial by
jury is within the discretion of the bankruptcy judge
pursuant to 28 U.S.C. §1480(b). Rule 9015 governs the de-
mand for a jury trial.

Subdivision (b) of Rule 1013 is derived from former
Bankruptcy Rule 115(c) and §18(e) of the Bankruptcy
Act. If an order for relief is not entered on default, dis-
missal will ordinarily be appropriate but the court may
postpone definitive action. See also Rule 9024 with re-
spect to setting aside an order for relief on default for
cause.

Subdivision (e) of former Bankruptcy Rule 115 has
not been carried over because its provisions are covered
by §303(1) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Reference to the Official Form number is deleted in
anticipation of future revision and renumbering of the
Official Forms.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (c) is abrogated because the official form
for the order for relief was abrogated in 1991. Other
amendments are stylistic and make no substantive
change.

Rule 1014. Dismissal and Change of Venue

(a) Dismissal and Transfer of Cases

(1) Cases Filed in Proper District. If a petition is
filed in a proper district, on timely motion of a
party in interest, and after hearing on notice to
the petitioners, the United States trustee, and
other entities as directed by the court, the case
may be transferred to any other district if the
court determines that the transfer is in the in-
terest of justice or for the convenience of the
parties.

(2) Cases Filed in Improper District. If a petition
is filed in an improper district, on timely mo-
tion of a party in interest and after hearing on
notice to the petitioners, the United States
trustee, and other entities as directed by the
court, the case may be dismissed or transferred
to any other district if the court determines
that transfer is in the interest of justice or for
the convenience of the parties.

(b) Procedure When Petitions Involving the
Same Debtor or Related Debtors Are Filed in
Different Courts

If petitions commencing cases under the Code
are filed in different districts by or against (1)
the same debtor, or (2) a partnership and one or
more of its general partners, or (3) two or more
general partners, or (4) a debtor and an affiliate,
on motion filed in the district in which the peti-
tion filed first is pending and after hearing on
notice to the petitioners, the United States
trustee, and other entities as directed by the
court, the court may determine, in the interest
of justice or for the convenience of the parties,
the district or districts in which the case or
cases should proceed. Except as otherwise or-
dered by the court in the district in which the
petition filed first is pending, the proceedings on
the other petitions shall be stayed by the courts
in which they have been filed until the deter-
mination is made.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

TITLE 11, APPENDIX—BANKRUPTCY RULES

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 116
which contained venue as well as transfer provisions.
Public Law 95-598, however, placed the venue provisions
in 28 U.S.C. §1472, and no purpose is served by repeating
them in this rule. Transfer of cases is provided in 28
U.S.C. §1475 but this rule adds the procedure for obtain-
ing transfer. Pursuant to 28 U.S.C. §1472, proper venue
for cases filed under the Code is either the district of
domicile, residence, principal place of business, or loca-
tion of principal assets for 180 days or the longer por-
tion thereof immediately preceding the petition. 28
U.S.C. §1475 permits the court to transfer a case in the
interest of justice and for the convenience of the par-
ties. If the venue is improper, the court may retain or
transfer the case in the interest of justice and for the
convenience of the parties pursuant to 28 U.S.C. §1477.

Subdivision (a) of the rule is derived from former
Bankruptcy Rule 116(b). It implements 28 U.S.C. §§1475
and 1477 and clarifies the procedure to be followed in re-
questing and effecting transfer of a case. Subdivision
(a) protects the parties against being subjected to a
transfer except on a timely motion of a party in inter-
est. If the transfer would result in fragmentation or du-
plication of administration, increase expense, or delay
closing the estate, such a factor would bear on the
timeliness of the motion as well as on the propriety of
the transfer under the standards prescribed in subdivi-
sion (a). Subdivision (a) of the rule requires the interest
of justice and the convenience of the parties to be the
grounds of any transfer of a case or of the retention of
a case filed in an improper district as does 28 U.S.C.
§1477. Cf. 28 U.S.C. §1404(a) (district court may transfer
any civil action ‘“‘[flor the convenience of parties and
witnesses, in the interest of justice’’). It also expressly
requires a hearing on notice to the petitioner or peti-
tioners before the transfer of any case may be ordered.
Under this rule, a motion by a party in interest is nec-
essary. There is no provision for the court to act on its
own initiative.

Subdivision (b) is derived from former Bankruptcy
Rule 116(c). It authorizes the court in which the first
petition is filed under the Code by or against a debtor
to entertain a motion seeking a determination whether
the case so commenced should continue or be trans-
ferred and consolidated or administered jointly with
another case commenced by or against the same or re-
lated person in another court under a different chapter
of the Code. Subdivision (b) is correlated with 28 U.S.C.
§1472 which authorizes petitioners to file cases involv-
ing a partnership and partners or affiliated debtors.

The reference in subdivision (b) to petitions filed
“by’’ a partner or ‘“‘by’’ any other of the persons men-
tioned is to be understood as referring to voluntary pe-
titions. It is not the purpose of this subdivision to per-
mit more than one case to be filed in the same court
because a creditor signing an involuntary petition hap-
pens to be a partner, a partnership, or an affiliate of a
debtor.

Transfers of adversary proceedings in cases under
title 11 are governed by Rule 7087 and 28 U.S.C. §1475.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Both paragraphs 1 and 2 of subdivision (a) are amend-
ed to conform to the standard for transfer in 28 U.S.C.
§1412. Formerly, 28 U.S.C. §1477 authorized a court ei-
ther to transfer or retain a case which had been com-
menced in a district where venue was improper. How-
ever, 28 U.S.C. §1412, which supersedes 28 U.S.C. §1477,
authorizes only the transfer of a case. The rule is
amended to delete the reference to retention of a case
commenced in the improper district. Dismissal of a
case commenced in the improper district as authorized
by 28 U.S.C. §1406 has been added to the rule. If a time-
ly motion to dismiss for improper venue is not filed,
the right to object to venue is waived.

The last sentence of the rule has been deleted as un-
necessary.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to provide that a motion
for transfer of venue under this subdivision shall be
filed in the district in which the first petition is pend-
ing. If the case commenced by the first petition has
been transferred to another district prior to the filing
of a motion to transfer a related case under this sub-
division, the motion must be filed in the district to
which the first petition had been transferred.

The other amendments to this rule are consistent
with the responsibilities of the United States trustee in
the supervision and administration of cases pursuant to
28 U.S.C. §586(a)(3). The United States trustee may ap-
pear and be heard on issues relating to the transfer of
the case or dismissal due to improper venue. See §307
of the Code.

Rule 1015. Consolidation or Joint Administration
of Cases Pending in Same Court

(a) Cases Involving Same Debtor

If two or more petitions are pending in the
same court by or against the same debtor, the
court may order consolidation of the cases.

(b) Cases Involving Two or More Related Debtors

If a joint petition or two or more petitions are
pending in the same court by or against (1) a
husband and wife, or (2) a partnership and one or
more of its general partners, or (3) two or more
general partners, or (4) a debtor and an affiliate,
the court may order a joint administration of
the estates. Prior to entering an order the court
shall give consideration to protecting creditors
of different estates against potential conflicts of
interest. An order directing joint administration
of individual cases of a husband and wife shall,
if one spouse has elected the exemptions under
§522(b)(1) of the Code and the other has elected
the exemptions under §522(b)(2), fix a reasonable
time within which either may amend the elec-
tion so that both shall have elected the same ex-
emptions. The order shall notify the debtors
that unless they elect the same exemptions
within the time fixed by the court, they will be
deemed to have elected the exemptions provided
by §522(b)(1).

(¢) Expediting and Protective Orders

When an order for consolidation or joint ad-
ministration of a joint case or two or more cases
is entered pursuant to this rule, while protect-
ing the rights of the parties under the Code, the
court may enter orders as may tend to avoid un-
necessary costs and delay.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is derived from former
Bankruptcy Rule 117(a). It applies to cases when the
same debtor is named in both voluntary and involun-
tary petitions, when husband and wife have filed a joint
petition pursuant to §302 of the Code, and when two or
more involuntary petitions are filed against the same
debtor. It also applies when cases are pending in the
same court by virtue of a transfer of one or more peti-
tions from another court. Subdivision (c) allows the
court discretion regarding the order of trial of issues
raised by two or more involuntary petitions against the
same debtor.

Subdivision (b) recognizes the propriety of joint ad-
ministration of estates in certain kinds of cases. The
election or appointment of one trustee for two or more
jointly administered estates is authorized by Rule 2009.

Rule 1016

The authority of the court to order joint administra-
tion under subdivision (b) extends equally to the situa-
tion when the petitions are filed under different sec-
tions, e.g., when one petition is voluntary and the other
involuntary, and when all of the petitions are filed
under the same section of the Code.

Consolidation of cases implies a unitary administra-
tion of the estate and will ordinarily be indicated under
the circumstances to which subdivision (a) applies.
This rule does not deal with the consolidation of cases
involving two or more separate debtors. Consolidation
of the estates of separate debtors may sometimes be ap-
propriate, as when the affairs of an individual and a
corporation owned or controlled by that individual are
so intermingled that the court cannot separate their
assets and liabilities. Consolidation, as distinguished
from joint administration, is neither authorized nor
prohibited by this rule since the propriety of consolida-
tion depends on substantive considerations and affects
the substantive rights of the creditors of the different
estates. For illustrations of the substantive consolida-
tion of separate estates, see Sampsell v. Imperial Paper &
Color Corp., 313 U.S. 215 (1941). See also Chemical Bank
N.Y. Trust Co. v. Kheel, 369 F.2d 845 (2d Cir. 1966); Selig-
son & Mandell, Multi-Debtor Petition—Consolidation of
Debtors and Due Process of Law, 73 Com.L.J. 341 (1968);
Kennedy, Insolvency and the Corporate Veil in the United
States in Proceedings of the 8th International Symposium
on Comparative Law 232, 248-55 (1971).

Joint administration as distinguished from consoli-
dation may include combining the estates by using a
single docket for the matters occurring in the adminis-
tration, including the listing of filed claims, the com-
bining of notices to creditors of the different estates,
and the joint handling of other purely administrative
matters that may aid in expediting the cases and ren-
dering the process less costly.

Subdivision (c) is an adaptation of the provisions of
Rule 42(a) F.R.Civ.P. for the purposes of administration
of estates under this rule. The rule does not deal with
filing fees when an order for the consolidation of cases
or joint administration of estates is made.

A joint petition of husband and wife, requiring the
payment of a single filing fee, is permitted by §302 of
the Code. Consolidation of such a case, however, rests
in the discretion of the court; see §302(b) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to subdivision (b) implements the
provisions of §522(b) of the Code, as enacted by the 1984
amendments.

Rule 1016. Death or Incompetency of Debtor

Death or incompetency of the debtor shall not
abate a liquidation case under chapter 7 of the
Code. In such event the estate shall be adminis-
tered and the case concluded in the same man-
ner, so far as possible, as though the death or in-
competency had not occurred. If a reorganiza-
tion, family farmer’s debt adjustment, or indi-
vidual’s debt adjustment case is pending under
chapter 11, chapter 12, or chapter 13, the case
may be dismissed; or if further administration is
possible and in the best interest of the parties,
the case may proceed and be concluded in the
same manner, so far as possible, as though the
death or incompetency had not occurred.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 118 and 11-16.
In a chapter 11 reorganization case or chapter 13 indi-
vidual’s debt adjustment case, the likelihood is that
the case will be dismissed.



Rule 1017

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to 25 F.R.Civ.P. and
to include chapter 12 cases.

Rule 1017. Dismissal or Conversion of Case; Sus-
pension

(a) Voluntary Dismissal; Dismissal for Want of
Prosecution or Other Cause

Except as provided in §§707(a)(3), T707(b),
1208(b), and 1307(b) of the Code, and in Rule
1017(b), (c), and (e), a case shall not be dismissed
on motion of the petitioner, for want of prosecu-
tion or other cause, or by consent of the parties,
before a hearing on notice as provided in Rule
2002. For the purpose of the notice, the debtor
shall file a list of creditors with their addresses
within the time fixed by the court unless the
list was previously filed. If the debtor fails to
file the list, the court may order the debtor or
another entity to prepare and file it.

(b) Dismissal for Failure To Pay Filing Fee

(1) If any installment of the filing fee has not
been paid, the court may, after a hearing on no-
tice to the debtor and the trustee, dismiss the
case.

(2) If the case is dismissed or closed without
full payment of the filing fee, the installments
collected shall be distributed in the same man-
ner and proportions as if the filing fee had been
paid in full.

(c) Dismissal of Voluntary Chapter 7 or Chapter
13 Case for Failure To Timely File List of
Creditors, Schedules, and Statement of Fi-
nancial Affairs

The court may dismiss a voluntary chapter 7
or chapter 13 case under §707(a)(3) or §1307(c)(9)
after a hearing on notice served by the United
States trustee on the debtor, the trustee, and
any other entities as the court directs.

(d) Suspension

The court shall not dismiss a case or suspend
proceedings under §305 before a hearing on no-
tice as provided in Rule 2002(a).

(e) Dismissal of an Individual Debtor’s Chapter 7
Case for Substantial Abuse

The court may dismiss an individual debtor’s
case for substantial abuse under §707(b) only on
motion by the United States trustee or on the
court’s own motion and after a hearing on no-
tice to the debtor, the trustee, the United States
trustee, and any other entities as the court di-
rects.

(1) A motion to dismiss a case for substan-
tial abuse may be filed by the United States
trustee only within 60 days after the first date
set for the meeting of creditors under §341(a),
unless, on request filed by the United States
trustee before the time has expired, the court
for cause extends the time for filing the mo-
tion to dismiss. The United States trustee
shall set forth in the motion all matters to be
submitted to the court for its consideration at
the hearing.

(2) If the hearing is set on the court’s own
motion, notice of the hearing shall be served
on the debtor no later than 60 days after the
first date set for the meeting of creditors
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under §341(a). The notice shall set forth all
matters to be considered by the court at the
hearing.
(f) Procedure for Dismissal, Conversion, or Sus-
pension

(1) Rule 9014 governs a proceeding to dismiss
or suspend a case, or to convert a case to an-
other chapter, except under §§706(a), 1112(a),
1208(a) or (b), or 1307(a) or (b).

(2) Conversion or dismissal under §§706(a),
1112(a), 1208(b), or 1307(b) shall be on motion filed
and served as required by Rule 9013.

(3) A chapter 12 or chapter 13 case shall be con-
verted without court order when the debtor files
a notice of conversion under §§1208(a) or 1307(a).
The filing date of the notice becomes the date of
the conversion order for the purposes of apply-
ing §348(c) and Rule 1019. The clerk shall
promptly transmit a copy of the notice to the
United States trustee.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 17, 2000,
eff. Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is derived from former
Bankruptcy Rule 120(a). While the rule applies to vol-
untary and involuntary cases, the ‘‘consent of the par-
ties’’ referred to is that of petitioning creditors and the
debtor in an involuntary case. The last sentence recog-
nizes that the court should not be confined to petition-
ing creditors in its choice of parties on whom to call for
assistance in preparing the list of creditors when the
debtor fails to do so. This subdivision implements
§§303(j), 707, 1112 and 1307 of the Code by specifying the
manner of and persons to whom notice shall be given
and requiring the court to hold a hearing on the issue
of dismissal.

Subdivision (b) is derived from former Bankruptcy
Rule 120(b). A dismissal under this subdivision can
occur only when the petition has been permitted to be
filed pursuant to Rule 1006(b). The provision for notice
in paragraph (3) is correlated with the provision in Rule
4006 when there is a waiver, denial, or revocation of a
discharge. As pointed out in the Note accompanying
Rule 4008, the purpose of notifying creditors of a debtor
that no discharge has been granted is to correct their
assumption to the contrary so that they can take ap-
propriate steps to protect their claims.

Subdivision (c) is new and specifies the notice required
for a hearing on dismissal or suspension pursuant to
§305 of the Code. The suspension to which this subdivi-
sion refers is that of the case; it does not concern ab-
stention of the court in hearing an adversary proceed-
ing pursuant to 28 U.S.C. §1478(b).

Subdivision (d). Any proceeding, whether by a debtor
or other party, to dismiss or convert a case under §§706,
707, 1112, or 1307 is commenced by a motion pursuant to
Rule 9014.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (d) is amended to provide that dismissal
or conversion pursuant to §§706(a), 707(b), 1112(a), and
1307(b) is not automatically a contested matter under
Rule 9014. Conversion or dismissal under these sections
is initiated by the filing and serving of a motion as re-
quired by Rule 9013. No hearing is required on these
motions unless the court directs.

Conversion of a chapter 13 case to a chapter 7 case as
authorized by §1307(a) is accomplished by the filing of
a notice of conversion. The notice of conversion proce-
dure is modeled on the voluntary dismissal provision of
Rule 41(a)(1) F.R.Civ.P. Conversion occurs on the filing
of the notice. No court order is required.
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Subdivision (e) is new and provides the procedure to be
followed when a court on its own motion has made a
preliminary determination that an individual debtor’s
chapter 7 case may be dismissed pursuant to §707(b) of
the Code, which was added by the 1984 amendments. A
debtor’s failure to attend the hearing is not a ground
for dismissal pursuant to §707(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to clarify that all entities
required to receive notice under Rule 2002, including
but not limited to creditors, are entitled to the 20 day
notice of the hearing to dismiss the case. The United
States trustee receives the notice pursuant to Rule
2002(k).

The word ‘“‘petition’ is changed to ‘‘case’ in subdivi-
sions (a), (b), and (c¢) to conform to §§707, 930, 1112, 1208,
and 1307.

Subdivision (d) is amended to conform to §348(c) of the
Code which refers to the ‘‘conversion order.”

Subdivisions (a) and (d) are amended to provide proce-
dures for dismissal or conversion of a chapter 12 case.
Procedures for dismissal or conversion under §1208(a)
and (b) are the same as the procedures for dismissal or
conversion of a chapter 13 case under §1307(a) and (b).

Subdivision (e) is amended to conform to the 1986
amendment to §707(b) of the Code which permits the
United States trustee to make a motion to dismiss a
case for substantial abuse. The time limit for such a
motion is added by this subdivision. In general, the
facts that are the basis for a motion to dismiss under
§707(b) exist at the time the case is commenced and
usually can be discovered early in the case by review-
ing the debtor’s schedules and examining the debtor at
the meeting of creditors. Since dismissal for substan-
tial abuse has the effect of denying the debtor a dis-
charge in the chapter 7 case based on matters which
may be discovered early, a motion to dismiss under
§707(b) is analogous to an objection to discharge pursu-
ant to Rule 4004 and, therefore, should be required to be
made within a specified time period. If matters relating
to substantial abuse are not discovered within the time
period specified in subdivision (e) because of the debt-
or’s false testimony, refusal to obey a court order,
fraudulent schedules or other fraud, and the debtor re-
ceives a discharge, the debtor’s conduct may constitute
the basis for revocation of the discharge under §727(d)
and (e) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (d) is amended to clarify that the date of
the filing of a notice of conversion in a chapter 12 or
chapter 13 case is treated as the date of the conversion
order for the purpose of applying Rule 1019. Other
amendments are stylistic and make no substantive
change.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (b)(3), which provides that notice of dis-
missal for failure to pay the filing fee shall be sent to
all creditors within 30 days after the dismissal, is de-
leted as unnecessary. Rule 2002(f) provides for notice to
creditors of the dismissal of a case.

Rule 2002(a) and this rule currently require notice to
all creditors of a hearing on dismissal of a voluntary
chapter 7 case for the debtor’s failure to file a list of
creditors, schedules, and statement of financial affairs
within the time provided in §707(a)(3) of the Code. A
new subdivision (c¢) is added to provide that the United
States trustee, who is the only entity with standing to
file a motion to dismiss under §707(a)(3) or §1307(c)(9),
is required to serve the motion on only the debtor, the
trustee, and any other entities as the court directs.
This amendment, and the amendment to Rule 2002, will
have the effect of avoiding the expense of sending no-
tices of the motion to all creditors in a chapter 7 case.

New subdivision (f) is the same as current subdivision
(d), except that it provides that a motion to suspend all
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proceedings in a case or to dismiss a case for substan-
tial abuse of chapter 7 under §707(b) is governed by
Rule 9014.

Other amendments to this rule are stylistic or for
clarification.

GAP Report on Rule 1017. No changes since publica-
tion, except for stylistic changes in Rule 1017(e) and (f).

COMMITTEE NOTES ON RULES—2000 AMENDMENT

This rule is amended to permit the court to grant a
timely request filed by the United States trustee for an
extension of time to file a motion to dismiss a chapter
7 case under §707(b), whether the court rules on the re-
quest before or after the expiration of the 60-day pe-
riod.

Reporter’s Note on Text of Rule 1017(e). The above text
of Rule 1017(e) is not based on the text of the rule in ef-
fect on this date. The above text embodies amendments
that have been promulgated by the Supreme Court in
April 1999 and, unless Congress acts with respect to the
amendments, will become effective on December 1, 1999.

GAP Report on Rule 1017(e). No changes since publica-
tion.

Rule 1018. Contested Involuntary Petitions; Con-
tested Petitions Commencing Ancillary
Cases; Proceedings to Vacate Order for Re-
lief; Applicability of Rules in Part VII Gov-
erning Adversary Proceedings

The following rules in Part VII apply to all
proceedings relating to a contested involuntary
petition, to proceedings relating to a contested
petition commencing a case ancillary to a for-
eign proceeding, and to all proceedings to vacate
an order for relief: Rules 7005, 7008-7010, 7015,
7016, 7024-7026, 7028-7037, 7052, 7054, 7056, and 7062,
except as otherwise provided in Part I of these
rules and unless the court otherwise directs. The
court may direct that other rules in Part VII
shall also apply. For the purposes of this rule a
reference in the Part VII rules to adversary pro-
ceedings shall be read as a reference to proceed-
ings relating to a contested involuntary peti-
tion, or contested ancillary petition, or proceed-
ings to vacate an order for relief. Reference in
the Federal Rules of Civil Procedure to the com-
plaint shall be read as a reference to the peti-
tion.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

The rules in Part VII to which this rule refers are ad-
aptations of the Federal Rules of Civil Procedure for
the purpose of governing the procedure in adversary
proceedings in cases under the Code. See the Note ac-
companying Rule 7001 infra. Because of the special need
for dispatch and expedition in the determination of the
issues in an involuntary petition, see Acme Harvester
Co. v. Beekman Lumber Co., 222 U.S. 300, 309 (1911), the
objective of some of the Federal Rules of Civil Proce-
dure and their adaptations in Part VII to facilitate the
settlement of multiple controversies involving many
persons in a single lawsuit is not compatible with the
exigencies of bankruptcy administration. See United
States F. & G. Co. v. Bray, 225 U.S. 205, 218 (1912). For
that reason Rules 7013, 7014 and 7018-7023 will rarely be
appropriate in a proceeding on a contested petition.

Certain terms used in the Federal Rules of Civil Pro-
cedure have altered meanings when they are made ap-
plicable in cases under the Code by these rules. See
Rule 9002 infra. This Rule 1018 requires that the terms
‘“‘adversary proceedings’ when used in the rules in Part
VII and ‘‘complaint’ when used in the Federal Rules of
Civil Procedure be given altered meanings when they
are made applicable to proceedings relating to a con-
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tested petition or proceedings to vacate any order for
relief. A motion to vacate an order for relief, whether
or not made on a petition that was or could have been
contested, is governed by the rules in Part VII referred
to in this Rule 1018.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rule 1018 is amended to include within its terms a pe-
tition commencing an ancillary case when it is con-
tested. This provision was formerly included in Rule
1003(e)(4).

Although this rule does not contain an explicit au-
thorization for the entry of an order for relief when a
debtor refuses to cooperate in discovery relating to a
contested involuntary petition, the court has ample
power under Rule 37(b) F.R.Civ.P., as incorporated by
Rule 7037, to enter an order for relief under appropriate
circumstances. Rule 37(b) authorizes the court to enter
judgment by default or an order that ‘‘facts shall be
taken as established.”

Rule 1019. Conversion of a Chapter 11 Reorga-
nization Case, Chapter 12 Family Farmer’s
Debt Adjustment Case, or Chapter 13 Indi-
vidual’s Debt Adjustment Case to a Chapter
7 Liquidation Case

When a chapter 11, chapter 12, or chapter 13
case has been converted or reconverted to a
chapter 7 case:

(1) Filing of Lists, Inventories, Schedules, State-
ments.

(A) Lists, inventories, schedules, and state-
ments of financial affairs theretofore filed
shall be deemed to be filed in the chapter 7
case, unless the court directs otherwise. If
they have not been previously filed, the debtor
shall comply with Rule 1007 as if an order for
relief had been entered on an involuntary peti-
tion on the date of the entry of the order di-
recting that the case continue under chapter 7.

(B) If a statement of intention is required, it
shall be filed within 30 days after entry of the
order of conversion or before the first date set
for the meeting of creditors, whichever is ear-
lier. The court may grant an extension of time
for cause only on written motion filed, or oral
request made during a hearing, before the
time has expired. Notice of an extension shall
be given to the United States trustee and to
any committee, trustee, or other party as the
court may direct.

(2) New Filing Periods. A new time period for
filing claims, a complaint objecting to dis-
charge, or a complaint to obtain a determina-
tion of dischargeability of any debt shall com-
mence pursuant to Rules 3002, 4004, or 4007, pro-
vided that a new time period shall not com-
mence if a chapter 7 case had been converted to
a chapter 11, 12, or 13 case and thereafter recon-
verted to a chapter 7 case and the time for filing
claims, a complaint objecting to discharge, or a
complaint to obtain a determination of the
dischargeability of any debt, or any extension
thereof, expired in the original chapter 7 case.

(3) Claims Filed Before Conversion. All claims
actually filed by a creditor before conversion of
the case are deemed filed in the chapter 7 case.

(4) Turnover of Records and Property. After
qualification of, or assumption of duties by the
chapter 7 trustee, any debtor in possession or
trustee previously acting in the chapter 11, 12,
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or 13 case shall, forthwith, unless otherwise or-
dered, turn over to the chapter 7 trustee all
records and property of the estate in the posses-
sion or control of the debtor in possession or
trustee.

(5) Filing Final Report and Schedule of Post-
petition Debts.

(A) Conversion of Chapter 11 or Chapter 12
Case. Unless the court directs otherwise, if a
chapter 11 or chapter 12 case is converted to
chapter 7, the debtor in possession or, if the
debtor is not a debtor in possession, the trust-
ee serving at the time of conversion, shall:

(i) not later than 15 days after conversion
of the case, file a schedule of unpaid debts
incurred after the filing of the petition and
before conversion of the case, including the
name and address of each holder of a claim;
and

(ii) not later than 30 days after conversion
of the case, file and transmit to the United
States trustee a final report and account;

(B) Conversion of Chapter 13 Case. Unless the
court directs otherwise, if a chapter 13 case is
converted to chapter 7,

(i) the debtor, not later than 15 days after
conversion of the case, shall file a schedule
of unpaid debts incurred after the filing of
the petition and before conversion of the
case, including the name and address of each
holder of a claim; and

(ii) the trustee, not later than 30 days after
conversion of the case, shall file and trans-
mit to the United States trustee a final re-
port and account;

(C) Conversion After Confirmation of a Plan.
Unless the court orders otherwise, if a chapter
11, chapter 12, or chapter 13 case is converted
to chapter 7 after confirmation of a plan, the
debtor shall file:

(i) a schedule of property not listed in the
final report and account acquired after the
filing of the petition but before conversion,
except if the case is converted from chapter
13 to chapter 7 and §348(f)(2) does not apply;

(ii) a schedule of unpaid debts not listed in
the final report and account incurred after
confirmation but before the conversion; and

(iii) a schedule of executory contracts and
unexpired leases entered into or assumed
after the filing of the petition but before
conversion.

(D) Transmission to United States Trustee. The
clerk shall forthwith transmit to the United
States trustee a copy of every schedule filed
pursuant to Rule 1019(5).

(6) Postpetition Claims; Preconversion Adminis-
trative Expenses; Notice. A request for payment of
an administrative expense incurred before con-
version of the case is timely filed under §503(a)
of the Code if it is filed before conversion or a
time fixed by the court. If the request is filed by
a governmental unit, it is timely if it is filed be-
fore conversion or within the later of a time
fixed by the court or 180 days after the date of
the conversion. A claim of a Kkind specified in
§348(d) may be filed in accordance with Rules
3001(a)—(d) and 3002. Upon the filing of the sched-
ule of unpaid debts incurred after commence-
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ment of the case and before conversion, the
clerk, or some other person as the court may di-
rect, shall give notice to those entities listed on
the schedule of the time for filing a request for
payment of an administrative expense and, un-
less a notice of insufficient assets to pay a divi-
dend is mailed in accordance with Rule 2002(e),
the time for filing a claim of a kind specified in
§348(d).

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 1996, eff. Dec. 1,
1996; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 26, 1999,
eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 122
and implements §348 of the Code. The rule applies to
proceedings in a chapter 7 case following supersession
of a case commenced under chapter 11 or 13, whether
the latter was initiated by an original petition or was
converted from a pending chapter 7 or another chapter
case. The rule is not intended to invalidate any action
taken in the superseded case before its conversion to
chapter 7.

Paragraph (1): If requirements applicable in the super-
seded case respecting the filing of schedules of debts
and property, or lists of creditors and inventory, and of
statements of financial affairs have been complied with
before the order directing conversion to liquidation,
these documents will ordinarily provide all the infor-
mation about the debts, property, financial affairs, and
contracts of the debtor needed for the administration
of the estate. If the information submitted in the su-
perseded case is inadequate for the purposes of adminis-
tration, however, the court may direct the preparation
of further informational material and the manner and
time of its submission pursuant to paragraph (1). If no
schedules, lists, inventories, or statements were filed in
the superseded case, this paragraph imposes the duty
on the debtor to file schedules and a statement of af-
fairs pursuant to Rule 1007 as if an involuntary petition
had been filed on the date when the court directed the
conversion of the case to a liquidation case.

Paragraphs (2) and (3). Paragraph (2) requires notice
to be given to all creditors of the order of conversion.
The notice is to be included in the notice of the meet-
ing of creditors and Official Form No. 16 may be adapt-
ed for use. A meeting of creditors may have been held
in the superseded case as required by §341(a) of the
Code but that would not dispense with the need to hold
one in the ensuing liquidation case. Section 701(a) of
the Code permits the court to appoint the trustee act-
ing in the chapter 11 or 13 case as interim trustee in the
chapter 7 case. Section 702(a) of the Code allows credi-
tors to elect a trustee but only at the meeting of credi-
tors held under §341. The right to elect a trustee is not
lost because the chapter 7 case follows a chapter 11 or
13 case. Thus a meeting of creditors is necessary. The
date fixed for the meeting of creditors will control at
least the time for filing claims pursuant to Rule 3002(c).
That time will remain applicable in the ensuing chap-
ter 7 case except as paragraph (3) provides, if that time
had expired in an earlier chapter 7 case which was con-
verted to the chapter 11 or 13 case, it is not revived in
the subsequent chapter 7 case. The same is true if the
time for filing a complaint objecting to discharge or to
determine nondischargeability of a debt had expired.
Paragraph (3), however, recognizes that such time may
be extended by the court under Rule 4004 or 4007 on mo-
tion made within the original prescribed time.

Paragraph (4) renders it unnecessary to file anew
claims that had been filed in the chapter 11 or 13 case
before conversion to chapter 7.

Paragraph (5) contemplates that typically, after the
court orders conversion of a chapter case to liquida-
tion, a trustee under chapter 7 will forthwith take
charge of the property of the estate and proceed expedi-
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tiously to liquidate it. The court may appoint the in-
terim trustee in the chapter 7 case pursuant to §701(a)
of the Code. If creditors do not elect a trustee under
§702, the interim trustee becomes the trustee.

Paragraph (6) requires the trustee or debtor in posses-
sion acting in the chapter 11 or 13 case to file a final
report and schedule of debts incurred in that case. This
schedule will provide the information necessary for giv-
ing the notice required by paragraph (7) of the rule.

Paragraph (7) requires that claims that arose in the
chapter 11 or 13 case be filed within 60 days after entry
of the order converting the case to one under chapter
7. Claims not scheduled pursuant to paragraph (6) of
the rule or arising from the rejection of an executory
contract entered into during the chapter case may be
filed within a time fixed by the court. Pursuant to
§348(c) of the Code, the conversion order is treated as
the order for relief to fix the time for the trustee to as-
sume or reject executory contracts under §365(d).

Paragraph (8) permits the extension of the time for
filing claims when claims are not timely filed but only
with respect to any surplus that may remain in the es-
tate. See also §726(a)(2)(C) and (3) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Paragraph (1) is amended to provide for the filing of
a statement of intention in a case converted to chapter
7. Paragraph (1)(B) is added to provide for the filing of
the statement of intention when a case is converted to
chapter 7. The time for filing the statement of inten-
tion and for an extension of that time is governed by
§521(2)(A) of the Code. An extension of time for other
required filings is governed by Rule 1007(c), which para-
graph (1)(A) incorporates by reference. Because of the
amendment to Rule 1007(c), the filing of new lists,
schedules, and statements is now governed exclusively
by Rule 1019(1).

Paragraph (3) of the rule is expanded to include the
effect of conversion of a chapter 11 or 13 case to a chap-
ter 7 case. On conversion of a case from chapter 11 or
13 to a chapter 7 case, parties have a new period within
which to file claims or complaints relating to the
granting of the discharge or the dischargeability of a
debt. This amendment is consistent with the holding
and reasoning of the court in F & M Marquette Nat’l
Bank v. Richards, 780 F.2d 24 (8th Cir. 1985).

Paragraph (4) is amended to deal directly with the
status of claims which are properly listed on the sched-
ules filed in a chapter 11 case and deemed filed pursu-
ant to §1111(a) of the Code. Section 1111(a) is only appli-
cable to the chapter 11 case. On conversion of the chap-
ter 11 case to a chapter 7 case, paragraph (4) governs
the status of claims filed in the chapter 11 case. The
Third Circuit properly construed paragraph (4) as appli-
cable to claims deemed filed in the superseded chapter
11 case. In re Crouthamel Potato Chip Co., 786 F.2d 141 (3d
Cir. 1986).

The amendment to paragraph (4) changes that result
by providing that only claims that are actually filed in
the chapter 11 case are treated as filed in the supersed-
ing chapter 7 case. When chapter 11 cases are converted
to chapter 7 cases, difficulties in obtaining and verify-
ing the debtors’ records are common. It is unfair to the
chapter 7 trustee and creditors to require that they be
bound by schedules which may not be subject to ver-
ification.

Paragraph (6) is amended to place the obligation on
the chapter 13 debtor to file a schedule of unpaid debts
incurred during the superseded chapter 13 case.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to include conversion of a case
from chapter 12 to chapter 7 and to implement the
United States trustee system.

The amendments to paragraph (1)(A) are stylistic.
Reference to the statement of executory contracts is
deleted to conform to the amendment to Rule 1007(b)(1)
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which changes the statement to a schedule of execu-
tory contracts and unexpired leases.

Paragraph (1)(B) is amended to enable the United
States trustee to monitor the progress of the case and
to take appropriate action to enforce the debtor’s obli-
gation to perform the statement of intention in a time-
ly manner.

Paragraph (2) is deleted because notice of conversion
of the case is required by Rules 1017(d), 2002(f)(2), and
9022. The United States trustee, who supervises trustees
pursuant to 28 U.S.C. §586(a), may give notice of the
conversion to the trustee in the superseded case.

Paragraph (6), renumbered as paragraph (5), is amend-
ed to reduce to 15 days the time for filing a schedule of
postpetition debts and requires inclusion of the name
and address of each creditor in connection with the
postpetition debt. These changes will enable the clerk
to send postpetition creditors a timely notice of the
meeting of creditors held pursuant to §341(a) of the
Code. The amendments to this paragraph also provide
the United States trustee with the final report and ac-
count of the superseded case, and with a copy of every
schedule filed after conversion of the case. Conversion
to chapter 7 terminates the service of the trustee in the
superseded case pursuant to §348(e) of the Code. Sec-
tions 704(a)(9), 1106(a)(1), 1107(a), 1202(b)(1), 1203 and
1302(b)(1) of the Code require the trustee or debtor in
possession to file a final report and account with the
court and the United States trustee. The words ‘“‘with
the court’ are deleted as unnecessary. See Rules 5005(a)
and 9001(3).

Paragraph (7), renumbered as paragraph (6), is amend-
ed to conform the time for filing postpetition claims to
the time for filing prepetition claims pursuant to para-
graph (3) (renumbered as paragraph (2)) of this rule and
Rule 3002(c). This paragraph is also amended to elimi-
nate the need for a court order to provide notice of the
time for filing claims. It is anticipated that this notice
will be given together with the notice of the meeting of
creditors. It is amended further to avoid the need to fix
a time for filing claims arising under §365(d) if it is a
no asset case upon conversion. If assets become avail-
able for distribution, the court may fix a time for filing
such claims pursuant to Rule 3002(c)(4).

The additions of references to unexpired leases in
paragraph (1)(A) and in paragraphs (6) and (7) (renum-
bered as paragraphs (5) and (6)) are technical amend-
ments to clarify that unexpired leases are included as
well as other executory contracts.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Subdivision (7) is abrogated to conform to the abroga-
tion of Rule 3002(c)(6).

GAP Report on Rule 1019. No changes were made to the
text of the rule. The Committee Note was changed to
conform to the proposed changes to Rule 3002 (see GAP
Report on Rule 3002 below).

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The amendments to subdivisions (3) and (5) are tech-
nical corrections and stylistic changes. The phrase ‘‘su-
perseded case’ is deleted because it creates the erro-
neous impression that conversion of a case results in a
new case that is distinct from the original case. Simi-
larly, the phrase ‘‘original petition’ is deleted because
it erroneously implies that there is a second petition
with respect to a converted case. See §348 of the Code.

GAP Report on Rule 1019. No changes to the published
draft.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Paragraph (1)(B) is amended to clarify that a motion
for an extension of time to file a statement of intention
must be made by written motion filed before the time
expires, or by oral request made at a hearing before the
time expires.

Subdivision (6) is amended to provide that a holder of
an administrative expense claim incurred after the
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commencement of the case, but before conversion to
chapter 7, is required to file a request for payment
under §503(a) within a time fixed by the court, rather
than a proof of claim under §501 and Rules 3001(a)-(d)
and 3002. The 180-day period applicable to governmental
units is intended to conform to §502(b)(9) of the Code
and Rule 3002(c)(1). It is unnecessary for the court to fix
a time for filing requests for payment if it appears that
there are not sufficient assets to pay preconversion ad-
ministrative expenses. If a time for filing a request for
payment of an administrative expense is fixed by the
court, it may be enlarged as provided in Rule 9006(b). If
an administrative expense claimant fails to timely file
the request, it may be tardily filed under §503(a) if per-
mitted by the court for cause.

The final sentence of Rule 1019(6) is deleted because it
is unnecessary in view of the other amendments to this
paragraph. If a party has entered into a postpetition
contract or lease with the trustee or debtor that con-
stitutes an administrative expense, a timely request for
payment must be filed in accordance with this para-
graph and §503(b) of the Code. The time for filing a
proof of claim in connection with the rejection of any
other executory contract or unexpired lease is governed
by Rule 3002(c)(4).

The phrase ‘‘including the United States, any state,
or any subdivision thereof” is deleted as unnecessary.
Other amendments to this rule are stylistic.

GAP Report on Rule 1019. The proposed amendments to
Rule 1019(6) were changed to delete the deadline for fil-
ing requests for payment of preconversion administra-
tive expenses that would be applicable in all cases, and
to provide instead that the court may fix such a dead-
line. The committee note was revised to clarify that it
is not necessary for the court to fix a deadline where
there are insufficient assets to pay preconversion ad-
ministrative expenses.

Rule 1020. Election to be Considered a Small
Business in a Chapter 11 Reorganization
Case

In a chapter 11 reorganization case, a debtor
that is a small business may elect to be consid-
ered a small business by filing a written state-
ment of election not later than 60 days after the
date of the order for relief.

(Added Apr. 11, 1997, eff. Dec. 1, 1997.)
NOTES OF ADVISORY COMMITTEE ON RULES—1997

This rule is designed to implement §§1121(e) and
1125(f) that were added to the Code by the Bankruptcy
Reform Act of 1994.

GAP Report on Rule 1020. The phrase ‘‘or by a later
date as the court, for cause, may fix’’ at the end of the
published draft was deleted. The general provisions on
reducing or extending time periods under Rule 9006 will
be applicable.

PART II—OFFICERS AND ADMINISTRATION;
NOTICES; MEETINGS; EXAMINATIONS;
ELECTIONS; ATTORNEYS AND ACCOUNT-
ANTS

Rule 2001. Appointment of Interim Trustee Be-
fore Order for Relief in a Chapter 7 Liquida-
tion Case

(a) Appointment

At any time following the commencement of
an involuntary liquidation case and before an
order for relief, the court on written motion of
a party in interest may order the appointment
of an interim trustee under §303(g) of the Code.
The motion shall set forth the necessity for the
appointment and may be granted only after
hearing on notice to the debtor, the petitioning
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creditors, the United States trustee, and other
parties in interest as the court may designate.

(b) Bond of Movant

An interim trustee may not be appointed
under this rule unless the movant furnishes a
bond in an amount approved by the court, condi-
tioned to indemnify the debtor for costs, attor-
ney’s fee, expenses, and damages allowable
under §303(i) of the Code.

(¢) Order of Appointment

The order directing the appointment of an in-
terim trustee shall state the reason the appoint-
ment is necessary and shall specify the trustee’s
duties.

(d) Turnover and Report

Following qualification of the trustee selected
under §702 of the Code, the interim trustee, un-
less otherwise ordered, shall (1) forthwith de-
liver to the trustee all the records and property
of the estate in possession or subject to control
of the interim trustee and, (2) within 30 days
thereafter file a final report and account.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
201. See also former Chapter X Rule 10-201. In conform-
ity with title 11 of the United States Code, this rule
substitutes ‘“‘interim trustee’ for ‘‘receiver.” Subdivi-
sion (a) and (e) of Rule 201 are not included because the
provisions contained therein are found in detail in
§303(g) of the Code, or they are inconsistent with §701
of the Code. Similarly, the provisions in Rule 201(d) re-
lating to a debtor’s counterbond are not included be-
cause of their presence in §303(g).

Subdivision (a) makes it clear that the court may not
on its own motion order the appointment of an interim
trustee before an order for relief is entered. Appoint-
ment may be ordered only on motion of a party in in-
terest.

Subdivision (b) requires those seeking the appoint-
ment of an interim trustee to furnish a bond. The bond
may be the same one required of petitioning creditors
under §303(e) of the Code to indemnify the debtor for
damages allowed by the court under §303(i).

Subdivision (c) requires that the order specify which
duties enumerated in §303(g) shall be performed by the
interim trustee. Reference should be made to Rule 2015
for additional duties required of an interim trustee in-
cluding keeping records and filing periodic reports with
the court.

Subdivision (d) requires turnover of records and prop-
erty to the trustee selected under §702 of the Code,
after qualification. That trustee may be the interim
trustee who becomes the trustee because of the failure
of creditors to elect one under §702(d) or the trustee
elected by creditors under §702(b), (c).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to §303(g) of the
Code which provides that the United States trustee ap-
points the interim trustee. See Rule X-1003. This rule
does not apply to the exercise by the court of the power
to act sua sponte pursuant to §105(a) of the Code.

Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and United States
Trustee

(a) Twenty-Day Notices to Parties in Interest

Except as provided in subdivisions (h), (i), and
(I) of this rule, the clerk, or some other person
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as the court may direct, shall give the debtor,
the trustee, all creditors and indenture trustees
at least 20 days’ notice by mail of:

(1) the meeting of creditors under §341 or
§1104(b) of the Code;

(2) a proposed use, sale, or lease of property
of the estate other than in the ordinary course
of business, unless the court for cause shown
shortens the time or directs another method of
giving notice;

(3) the hearing on approval of a compromise
or settlement of a controversy other than ap-
proval of an agreement pursuant to Rule
4001(d), unless the court for cause shown di-
rects that notice not be sent;

(4) in a chapter 7 liquidation, a chapter 11 re-
organization case, or a chapter 12 family farm-
er debt adjustment case, the hearing on the
dismissal of the case or the conversion of the
case to another chapter, unless the hearing is
under §707(a)(3) or §707(b) or is on dismissal of
the case for failure to pay the filing fee;

(5) the time fixed to accept or reject a pro-
posed modification of a plan;

(6) a hearing on any entity’s request for
compensation or reimbursement of expenses if
the request exceeds $1,000;

(7) the time fixed for filing proofs of claims
pursuant to Rule 3003(c); and

(8) the time fixed for filing objections and
the hearing to consider confirmation of a
chapter 12 plan.

(b) Twenty-Five-Day Notices to Parties in Inter-
est

Except as provided in subdivision (I) of this
rule, the clerk, or some other person as the
court may direct, shall give the debtor, the
trustee, all creditors and indenture trustees not
less than 25 days notice by mail of (1) the time
fixed for filing objections and the hearing to
consider approval of a disclosure statement; and
(2) the time fixed for filing objections and the
hearing to consider confirmation of a chapter 9,
chapter 11, or chapter 13 plan.

(c) Content of Notice

(1) Proposed Use, Sale, or Lease of Property. Sub-
ject to Rule 6004 the notice of a proposed use,
sale, or lease of property required by subdivision
(a)(2) of this rule shall include the time and
place of any public sale, the terms and condi-
tions of any private sale and the time fixed for
filing objections. The notice of a proposed use,
sale, or lease of property, including real estate,
is sufficient if it generally describes the prop-
erty.

(2) Notice of Hearing on Compensation. The no-
tice of a hearing on an application for com-
pensation or reimbursement of expenses re-
quired by subdivision (a)(6) of this rule shall
identify the applicant and the amounts re-
quested.

(d) Notice to Equity Security Holders

In a chapter 11 reorganization case, unless
otherwise ordered by the court, the clerk, or
some other person as the court may direct, shall
in the manner and form directed by the court
give notice to all equity security holders of (1)
the order for relief; (2) any meeting of equity se-
curity holders held pursuant to §341 of the Code;
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(3) the hearing on the proposed sale of all or sub-
stantially all of the debtor’s assets; (4) the hear-
ing on the dismissal or conversion of a case to
another chapter; (5) the time fixed for filing ob-
jections to and the hearing to consider approval
of a disclosure statement; (6) the time fixed for
filing objections to and the hearing to consider
confirmation of a plan; and (7) the time fixed to
accept or reject a proposed modification of a
plan.

(e) Notice of No Dividend

In a chapter 7 liquidation case, if it appears
from the schedules that there are no assets from
which a dividend can be paid, the notice of the
meeting of creditors may include a statement to
that effect; that it is unnecessary to file claims;
and that if sufficient assets become available for
the payment of a dividend, further notice will be
given for the filing of claims.

(f) Other Notices

Except as provided in subdivision (I) of this
rule, the clerk, or some other person as the
court may direct, shall give the debtor, all
creditors, and indenture trustees notice by mail
of: (1) the order for relief; (2) the dismissal or
the conversion of the case to another chapter, or
the suspension of proceedings under §305; (3) the
time allowed for filing claims pursuant to Rule
3002; (4) the time fixed for filing a complaint ob-
jecting to the debtor’s discharge pursuant to
§727 of the Code as provided in Rule 4004; (5) the
time fixed for filing a complaint to determine
the dischargeability of a debt pursuant to § 523 of
the Code as provided in Rule 4007; (6) the waiver,
denial, or revocation of a discharge as provided
in Rule 4006; (7) entry of an order confirming a
chapter 9, 11, or 12 plan; and (8) a summary of
the trustee’s final report in a chapter 7 case if
the net proceeds realized exceed $1,5600. Notice of
the time fixed for accepting or rejecting a plan
pursuant to Rule 3017(c) shall be given in accord-
ance with Rule 3017(d).

(g) Addresses of Notices

All notices required to be mailed under this
rule to a creditor, equity security holder, or in-
denture trustee shall be addressed as such entity
or an authorized agent may direct in a filed re-
quest; otherwise, to the address shown in the
list of creditors or the schedule whichever is
filed later. If a different address is stated in a
proof of claim duly filed, that address shall be
used unless a notice of no dividend has been
given.

(h) Notices to Creditors Whose Claims are Filed

In a chapter 7 case, after 90 days following the
first date set for the meeting of creditors under
§341 of the Code, the court may direct that all
notices required by subdivision (a) of this rule
be mailed only to the debtor, the trustee, all in-
denture trustees, creditors that hold claims for
which proofs of claim have been filed, and credi-
tors, if any, that are still permitted to file
claims by reason of an extension granted pursu-
ant to Rule 3002(c)(1) or (c¢)(2). In a case where
notice of insufficient assets to pay a dividend
has been given to creditors pursuant to subdivi-
sion (e) of this rule, after 90 days following the
mailing of a notice of the time for filing claims
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pursuant to Rule 3002(c)(b), the court may direct
that notices be mailed only to the entities speci-
fied in the preceding sentence.

(i) Notices to Committees

Copies of all notices required to be mailed pur-
suant to this rule shall be mailed to the com-
mittees elected under §705 or appointed under
§1102 of the Code or to their authorized agents.
Notwithstanding the foregoing subdivisions, the
court may order that notices required by sub-
division (a)(2), (3) and (6) of this rule be trans-
mitted to the United States trustee and be
mailed only to the committees elected under
§705 or appointed under §1102 of the Code or to
their authorized agents and to the creditors and
equity security holders who serve on the trustee
or debtor in possession and file a request that
all notices be mailed to them. A committee ap-
pointed under §1114 shall receive copies of all
notices required by subdivisions (a)(1), (a)(b), (b),
(£)(2), and (f)(7), and such other notices as the
court may direct.

(j) Notices to the United States

Copies of notices required to be mailed to all
creditors under this rule shall be mailed (1) in a
chapter 11 reorganization case, to the Securities
and Exchange Commission at any place the
Commission designates, if the Commission has
filed either a notice of appearance in the case or
a written request to receive notices; (2) in a
commodity broker case, to the Commodity Fu-
tures Trading Commission at Washington, D.C.;
(3) in a chapter 11 case to the District Director
of Internal Revenue for the district in which the
case is pending; (4) if the papers in the case dis-
close a debt to the United States other than for
taxes, to the United States attorney for the dis-
trict in which the case is pending and to the de-
partment, agency, or instrumentality of the
United States through which the debtor became
indebted; or if the filed papers disclose a stock
interest of the United States, to the Secretary
of the Treasury at Washington, D.C.

(k) Notices to United States Trustee

Unless the case is a chapter 9 municipality
case or unless the United States trustee requests
otherwise, the clerk, or some other person as the
court may direct, shall transmit to the United
States trustee notice of the matters described in
subdivisions (a)(2), (a)(3), (a)(4), (a)(8), (b), (H) (D),
(£)(2), (H)@), (£)(6), (£)(7), and (f)(8) of this rule and
notice of hearings on all applications for com-
pensation or reimbursement of expenses. Notices
to the United States trustee shall be transmit-
ted within the time prescribed in subdivision (a)
or (b) of this rule. The United States trustee
shall also receive notice of any other matter if
such notice is requested by the United States
trustee or ordered by the court. Nothing in these
rules requires the clerk or any other person to
transmit to the United States trustee any no-
tice, schedule, report, application or other docu-
ment in a case under the Securities Investor
Protection Act, 15 U.S.C. §78aaa et seq.

(1) Notice by Publication

The court may order notice by publication if
it finds that notice by mail is impracticable or
that it is desirable to supplement the notice.
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(m) Orders Designating Matter of Notices

The court may from time to time enter orders
designating the matters in respect to which, the
entity to whom, and the form and manner in
which notices shall be sent except as otherwise
provided by these rules.

(n) Caption

The caption of every notice given under this
rule shall comply with Rule 1005. The caption of
every notice required to be given by the debtor
to a creditor shall include the information re-
quired to be in the notice by §342(c) of the Code.

(0) Notice of Order for Relief in Consumer Case

In a voluntary case commenced by an individ-
ual debtor whose debts are primarily consumer
debts, the clerk, or some other person as the
court may direct, shall give the trustee and all
creditors notice by mail of the order for relief
within 20 days from the date thereof.

(As amended Pub. L. 98-91, §2(a), Aug. 30, 1983, 97
Stat. 607; Pub. L. 98-353, title III, §321, July 10,
1984, 98 Stat. 357; Mar. 30, 1987, eff. Aug. 1, 1987;
Apr. 30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff.
Aug. 1, 1993; Apr. 23, 1996, eff. Dec. 1, 1996; Apr.
11, 1997, eff. Dec. 1, 1997; Apr. 26, 1999, eff. Dec. 1,
1999; Apr. 17, 2000, eff. Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Some of the notices required by this rule may be
given either by the clerk or as the court may otherwise
direct. For example, the court may order the trustee or
debtor in possession to transmit one or more of the no-
tices required by this rule, such as, notice of a proposed
sale of property. See §363(b) of the Code. When publica-
tion of notices is required or desirable, reference should
be made to Rule 9008.

Notice of the order for relief is required to be given
by §342 of the Code and by subdivision (f)(1) of this rule.
That notice may be combined with the notice of the
meeting of creditors as indicated in Official Form No.
16, the notice and order of the meeting of creditors.

Subdivision (a) sets forth the requirement that 20 days
notice be given of the significant events in a case under
the Bankruptcy Code. The former Act and Rules pro-
vided a ten day notice in bankruptcy and Chapter XI
cases, and a 20 day notice in a Chapter X case. This rule
generally makes uniform the 20 day notice provision
except that subdivision (b) contains a 25 day period for
certain events in a chapter 9, 11, or 13 case. Generally,
Rule 9006 permits reduction of time periods. Since no-
tice by mail is complete on mailing, the requirement of
subdivision (a) is satisfied if the notices are deposited
in the mail at least 20 days before the event. See Rule
9006(e). The exceptions referred to in the introductory
phrase include the modifications in the notice proce-
dure permitted by subdivision (h) as to non-filing credi-
tors, subdivision (i) as to cases where a committee is
functioning, and subdivision (k) where compliance with
subdivision (a) is impracticable.

The notice of a proposed sale affords creditors an op-
portunity to object to the sale and raise a dispute for
the court’s attention. Section 363(b) of the Code per-
mits the trustee or debtor in possession to sell prop-
erty, other than in the ordinary course of business,
only after notice and hearing. If no objection is raised
after notice, §102(1) provides that there need not be an
actual hearing. Thus, absent objection, there would be
no court involvement with respect to a trustee’s sale.
Once an objection is raised, only the court may pass on
it.

Prior to the Code the court could shorten the notice
period for a proposed sale of property or dispense with
notice. This subdivision (a), permits the 20 day period
to be shortened in appropriate circumstances but the
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rule does not contain a provision allowing the court to
dispense with notice. The rule is thus consistent with
the Code, §§363(b) and 102(1)(A) of the Code. See 28
U.S.C. §2075. It may be necessary, in certain circum-
stances, however, to use a method of notice other than
mail. Subdivision (a)(2) vests the court with discretion,
on cause shown, to order a different method. Reference
should also be made to Rule 6004 which allows a dif-
ferent type of notice of proposed sales when the prop-
erty is of little value.

Notice of the hearing on an application for compensa-
tion or reimbursement of expenses totalling $100 or less
need not be given. In chapter 13 cases relatively small
amounts are sometimes allowed for post-confirmation
services and it would not serve a useful purpose to re-
quire advance notice.

Subdivision (b) is similar to subdivision (a) but length-
ens the notice time to 25 days with respect to those
events particularly significant in chapter 9, 11 and 13
cases. The additional time may be necessary to formu-
late objections to a disclosure statement or confirma-
tion of a plan and preparation for the hearing on ap-
proval of the disclosure statement or confirmation. The
disclosure statement and hearing thereon is only appli-
cable in chapter 9 cases (§901(a) of the Code), and chap-
ter 11 cases (§1125 of the Code).

Subdivision (c) specifies certain matters that should

be included in the notice of a proposed sale of property
and notice of the hearing on an application for allow-
ances. Rule 6004 fixes the time within which parties in
interest may file objections to a proposed sale of prop-
erty.
Subdivision (d) relates exclusively to the notices given
to equity security holders in chapter 11 cases. Under
chapter 11, a plan may impair the interests of the debt-
or’s shareholders or a plan may be a relatively simple
restructuring of unsecured debt. In some cases, it is
necessary that equity interest holders receive various
notices and in other cases there is no purpose to be
served. This subdivision indicates that the court is not
mandated to order notices but rather that the matter
should be treated with some flexibility. The court may
decide whether notice is to be given and how it is to be
given. Under §341(b) of the Code, a meeting of equity se-
curity holders is not required in each case, only when
it is ordered by the court. Thus subdivision (d)(2) re-
quires notice only when the court orders a meeting.

In addition to the notices specified in this subdivi-
sion, there may be other events or matters arising in a
case as to which equity security holders should receive
notice. These are situations left to determination by
the court.

Subdivision (e), authorizing a notice of the apparent
insufficiency of assets for the payment of any dividend,
is correlated with Rule 3002(c)(5), which provides for the
issuance of an additional notice to creditors if the pos-
sibility of a payment later materializes.

Subdivision (f) provides for the transmission of other
notices to which no time period applies. Clause (1) re-
quires notice of the order for relief; this complements
the mandate of §342 of the Code requiring such notice
as is appropriate of the order for relief. This notice may
be combined with the notice of the meeting of creditors
to avoid the necessity of more than one mailing. See
Official Form No. 16, notice of meeting of creditors.

Subdivision (g) recognizes that an agent authorized to
receive notices for a creditor may, without a court
order, designate where notices to the creditor he rep-
resents should be addressed. Agent includes an officer
of a corporation, an attorney at law, or an attorney in
fact if the requisite authority has been given him. It
should be noted that Official Forms Nos. 17 and 18 do
not include an authorization of the holder of a power of
attorney to receive notices for the creditor. Neither
these forms nor this rule carries any implication that
such an authorization may not be given in a power of
attorney or that a request for notices to be addressed
to both the creditor or his duly authorized agent may
not be filed.

Subdivision (h). After the time for filing claims has
expired in a chapter 7 case, creditors who have not filed
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their claims in accordance with Rule 3002(c) are not en-
titled to share in the estate except as they may come
within the special provisions of § 726 of the Code or Rule
3002(c)(6). The elimination of notice to creditors who
have no recognized stake in the estate may permit
economies in time and expense. Reduction of the list of
creditors to receive notices under this subdivision is
discretionary. This subdivision does not apply to the
notice of the meeting of creditors.

Subdivision (i) contains a list of matters of which no-
tice may be given a creditors’ committee or to its au-
thorized agent in lieu of notice to the creditors. Such
notice may serve every practical purpose of a notice to
all the creditors and save delay and expense. In re
Schulte-United, Inc., 59 F.2d 553, 561 (8th Cir. 1932).

Subdivision (j). The premise for the requirement that
the district director of internal revenue receive copies
of notices that all creditors receive in a chapter 11 case
is that every debtor is potentially a tax debtor of the
United States. Notice to the district director alerts
him to the possibility that a tax debtor’s estate is
about to be liquidated or reorganized and that the debt-
or may be discharged. When other indebtedness to the
United States is indicated, the United States attorney
is notified as the person in the best position to protect
the interests of the government. In addition, the provi-
sion requires notice by mail to the head of any depart-
ment, agency, or instrumentality of the United States
through whose action the debtor became indebted to
the United States. This rule is not intended to preclude
a local rule from requiring a state or local tax author-
ity to receive some or all of the notices to creditors
under these rules.

Subdivision (k) specifies two kinds of situations in
which notice by publication may be appropriate: (1)
when notice by mail is impracticable; and (2) when no-
tice by mail alone is less than adequate. Notice by mail
may be impracticable when, for example, the debtor
has disappeared or his records have been destroyed and
the names and addresses of his creditors are unavail-
able, or when the number of creditors with nominal
claims is very large and the estate to be distributed
may be insufficient to defray the costs of issuing the
notices. Supplementing notice by mail is also indicated
when the debtor’s records are incomplete or inaccurate
and it is reasonable to believe that publication may
reach some of the creditors who would otherwise be
missed. Rule 9008 applies when the court directs notice
by publication under this rule. Neither clause (2) of
subdivision (a) nor subdivision (k) of this rule is con-
cerned with the publication of advertisement to the
general public of a sale of property of the estate at pub-
lic auction under Rule 6004(b). See 3 Collier, Bankruptcy
522-23 (14th ed. 1971); 4B id. 1165-67 (1967); 2 id. 363.03
(15th ed. 1981).

Subdivision (m). Inclusion in notices to creditors of in-
formation as to other names used by the debtor as re-
quired by Rule 1005 will assist them in the preparation
of their proofs of claim and in deciding whether to file
a complaint objecting to the debtor’s discharge. Addi-
tional names may be listed by the debtor on his state-
ment of affairs when he did not file the petition. The
mailing of notices should not be postponed to await a
delayed filing of the statement of financial affairs.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to provide that notice of a
hearing on an application for compensation must be
given only when the amount requested is in excess of
$500.

Subdivision (d). A new notice requirement is added as
clause (3). When a proposed sale is of all or substan-
tially all of the debtor’s assets, it is appropriate that
equity security holders be given notice of the proposed
sale. The clauses of subdivision (d) are renumbered to
accommodate this addition.

Subdivision (f). Clause (7) is eliminated. Mailing of a
copy of the discharge order is governed by Rule 4004(g).

Subdivision (g) is amended to relieve the clerk of the
duty to mail notices to the address shown in a proof of
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claim when a notice of no dividend has been given pur-
suant to Rule 2002. This amendment avoids the neces-
sity of the clerk searching proofs of claim which are
filed in no dividend cases to ascertain whether a dif-
ferent address is shown.

Subdivision (n) was enacted by §321 of the 1984 amend-
ments.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a)(3) is amended to exclude compromise
or settlement agreements concerning adequate protec-
tion or which modify or terminate the automatic stay,
provide for use of cash collateral, or create a senior or
equal lien on collateral to obtain credit. Notice re-
quirements relating to approval of such agreements are
governed by Rule 4001(d).

Subdivision (a)(5) is amended to include a hearing on
dismissal or conversion of a chapter 12 case. This sub-
division does not apply when a hearing is not required.
It is also amended to avoid the necessity of giving no-
tice to all creditors of a hearing on the dismissal of a
consumer debtor’s case based on substantial abuse of
chapter 7. Such hearings on dismissal under §707(b) of
the Code are governed by Rule 1017(e).

Subdivision (a)(9) is added to provide for notice of the
time fixed for filing objections and the hearing to con-
sider confirmation of a plan in a chapter 12 case. Sec-
tion 1224 of the Code requires ‘‘expedited notice’’ of the
confirmation hearing in a chapter 12 case and requires
that the hearing be concluded not later than 45 days
after the filing of the plan unless the time is extended
for cause. This amendment establishes 20 days as the
notice period. The court may shorten this time on its
own motion or on motion of a party in interest. The no-
tice includes both the date of the hearing and the date
for filing objections, and must be accompanied by a
copy of the plan or a summary of the plan in accord-
ance with Rule 3015(d).

Subdivision (b) is amended to delete as unnecessary
the references to subdivisions (h) and (i).

Subdivision (d) does not require notice to equity secu-
rity holders in a chapter 12 case. The procedural burden
of requiring such notice is outweighed by the likelihood
that all equity security holders of a family farmer will
be informed of the progress of the case without formal
notice. Subdivision (d) is amended to recognize that the
United States trustee may convene a meeting of equity
security holders pursuant to §341(b).

Subdivision (f)(2) is amended and subdivision (f)(4) is
deleted to require notice of any conversion of the case,
whether the conversion is by court order or is effec-
tuated by the debtor filing a notice of conversion pur-
suant to §§1208(a) or 1307(a). Subdivision (f)(8), renum-
bered (£)(7), is amended to include entry of an order
confirming a chapter 12 plan. Subdivision (f)(9) is
amended to increase the amount to $1,500.

Subdivisions (g) and (j) are amended to delete the
words ‘‘with the court’” and subdivision (i) is amended
to delete the words ‘““with the clerk’ because these
phrases are unnecessary. See Rules 5005(a) and 9001(3).

Subdivision (i) is amended to require that the United
States trustee receive notices required by subdivision
(a)(2), (3) and (7) of this rule notwithstanding a court
order limiting such notice to committees and to credi-
tors and equity security holders who request such no-
tices. Subdivision (i) is amended further to include
committees elected pursuant to §705 of the Code and to
provide that committees of retired employees ap-
pointed in chapter 11 cases receive certain notices.

Subdivision (k) is derived from Rule X-1008. The ad-
ministrative functions of the United States trustee
pursuant to 28 U.S.C. §586(a) and standing to be heard
on issues under §307 and other sections of the Code re-
quire that the United States trustee be informed of de-
velopments and issues in every case except chapter 9
cases. The rule omits those notices described in sub-
division (a)(1) because a meeting of creditors is con-
vened only by the United States trustee, and those no-
tices described in subdivision (a)(4) (date fixed for filing
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claims against a surplus), subdivision (a)(6) (time fixed
to accept or reject proposed modification of a plan),
subdivision (a)(8) (time fixed for filing proofs of claims
in chapter 11 cases), subdivision (f)(3) (time fixed for fil-
ing claims in chapter 7, 12, and 13 cases), and subdivi-
sion (f)(b) (time fixed for filing complaint to determine
dischargeability of debt) because these notices do not
relate to matters that generally involve the United
States trustee. Nonetheless, the omission of these no-
tices does not prevent the United States trustee from
receiving such notices upon request. The United States
trustee also receives notice of hearings on applications
for compensation or reimbursement without regard to
the $5600 limitation contained in subdivision (a)(7) of
this rule. This rule is intended to be flexible in that it
permits the United States trustee in a particular judi-
cial district to request notices in certain categories,
and to request not to receive notices in other cat-
egories, when the practice in that district makes that
desirable.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (j) is amended to avoid the necessity of
sending an additional notice to the Washington, D.C.
address of the Securities and Exchange Commission if
the Commission prefers to have notices sent only to a
local office. This change also clarifies that notices re-
quired to be mailed pursuant to this rule must be sent
to the Securities and Exchange Commission only if it
has filed a notice of appearance or has filed a written
request. Other amendments are stylistic and make no
substantive change.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Paragraph (a)(4) is abrogated to conform to the abro-
gation of Rule 3002(c)(6). The remaining paragraphs of
subdivision (a) are renumbered, and references to these
paragraphs contained in other subdivisions of this rule
are amended accordingly.

Paragraph (f)(8) is amended so that a summary of the
trustee’s final account, which is prepared after dis-
tribution of property, does not have to be mailed to the
debtor, all creditors, and indenture trustees in a chap-
ter 7 case. Parties are sufficiently protected by receiv-
ing a summary of the trustee’s final report that in-
forms parties of the proposed distribution of property.

Subdivision (h) is amended (1) to provide that an order
under this subdivision may not be issued if a notice of
no dividend is given pursuant to Rule 2002(e) and the
time for filing claims has not expired as provided in
Rule 3002(c)(5); (2) to clarify that notices required to be
mailed by subdivision (a) to parties other than credi-
tors must be mailed to those entities despite an order
issued pursuant to subdivision (h); (3) to provide that if
the court, pursuant to Rule 3002(c)(1) or 3002(c)(2), has
granted an extension of time to file a proof of claim,
the creditor for whom the extension has been granted
must continue to receive notices despite an order is-
sued pursuant to subdivision (h); and (4) to delete ref-
erences to subdivision (a)(4) and Rule 3002(c)(6), which
have been abrogated.

Other amendments to this rule are stylistic.

GAP Report on Rule 2002. No changes since publica-
tion, except for stylistic changes and the correction of
a typographical error in the committee note.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Paragraph (a)(I) is amended to include notice of a
meeting of creditors convened under §1104(b) of the
Code for the purpose of electing a trustee in a chapter
11 case. The court for cause shown may order the 20-day
period reduced pursuant to Rule 9006(c)(1).

Subdivision (n) is amended to conform to the 1994
amendment to §342 of the Code. As provided in §342(c),
the failure of a notice given by the debtor to a creditor
to contain the information required by §342(c) does not
invalidate the legal effect of the notice.

Rule 2002

GAP Report on Rule 2002. No changes to the published
draft.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Paragraph (a)(4) is amended to conform to the amend-
ments to Rule 1017. If the United States trustee files a
motion to dismiss a case for the debtor’s failure to file
the list of creditors, schedules, or the statement of fi-
nancial affairs within the time specified in §707(a)(3),
the amendments to this rule and to Rule 1017 eliminate
the requirement that all creditors receive notice of the
hearing.

Paragraph (a)(4) is amended further to conform to
Rule 1017(b), which requires that notice of the hearing
on dismissal of a case for failure to pay the filing fee
be served on only the debtor and the trustee.

Paragraph (f)(2) is amended to provide for notice of
the suspension of proceedings under §305.

GAP Report on Rule 2002. No changes since publica-
tion.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Paragraph (a)(6) is amended to increase the dollar
amount from $500 to $1,000. The amount was last
amended in 1987, when it was changed from $100 to $500.
The amendment also clarifies that the notice is re-
quired only if a particular entity is requesting more
than $1,000 as compensation or reimbursement of ex-
penses. If several professionals are requesting com-
pensation or reimbursement, and only one hearing will
be held on all applications, notice under paragraph
(a)(6) is required only with respect to the entities that
have requested more than $1,000. If each applicant re-
quests $1,000 or less, notice under paragraph (a)(6) is
not required even though the aggregate amount of all
applications to be considered at the hearing is more
than $1,000.

If a particular entity had filed prior applications or
had received compensation or reimbursement of ex-
penses at an earlier time in the case, the amounts pre-
viously requested or awarded are not considered when
determining whether the present application exceeds
$1,000 for the purpose of applying this rule.

GAP Report on Rule 2002(a). No changes since publica-
tion.

REFERENCES IN TEXT

The Securities Investor Protection Act, referred to in
subd. (k), probably means the Securities Investor Pro-
tection Act of 1970, Pub. L. 91-598, Dec. 30, 1970, 84 Stat.
1636, as amended, which is classified generally to chap-
ter 2B-1 (§78aaa et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see section 78aaa of Title 15 and Tables.

1984 AMENDMENT
Subd. (n). Pub. L. 98-353 added subd. (n).
1983 AMENDMENT

Subd. (f). Pub. L. 98-91 inserted *‘, or some other per-
son as the Court may direct,”” after ‘‘clerk’.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Section 1 of Pub. L. 98-91 provided: ‘‘That rule 2002(f)
of the Bankruptcy Rules, as proposed by the United
States Supreme Court in the order of April 25, 1983, of
the Court, shall take effect on August 1, 1983, except as
otherwise provided in section 2 [amending subd. (f) of
this rule and enacting a provision set out as a note
below].”

Section 2(b) of Pub. L. 98-91 provided that: ‘““The
amendment made by subsection (a) [amending subd. (f)
of this rule] shall take effect on August 1, 1983.”



Rule 2003

Rule 2003. Meeting of Creditors or Equity Secu-
rity Holders

(a) Date and Place

In a chapter 7 liquidation or a chapter 11 reor-
ganization case, the United States trustee shall
call a meeting of creditors to be held no fewer
than 20 and no more than 40 days after the order
for relief. In a chapter 12 family farmer debt ad-
justment case, the United States trustee shall
call a meeting of creditors to be held no fewer
than 20 and no more than 35 days after the order
for relief. In a chapter 13 individual’s debt ad-
justment case, the United States trustee shall
call a meeting of creditors to be held no fewer
than 20 and no more than 50 days after the order
for relief. If there is an appeal from or a motion
to vacate the order for relief, or if there is a mo-
tion to dismiss the case, the United States
trustee may set a later date for the meeting.
The meeting may be held at a regular place for
holding court or at any other place designated
by the United States trustee within the district
convenient for the parties in interest. If the
United States trustee designates a place for the
meeting which is not regularly staffed by the
United States trustee or an assistant who may
preside at the meeting, the meeting may be held
not more than 60 days after the order for relief.
(b) Order of Meeting

(1) Meeting of Creditors. The United States
trustee shall preside at the meeting of creditors.
The business of the meeting shall include the ex-
amination of the debtor under oath and, in a
chapter 7 liquidation case, may include the elec-
tion of a trustee or of a creditors’ committee.
The presiding officer shall have the authority to
administer oaths.

(2) Meeting of Equity Security Holders. If the
United States trustee convenes a meeting of eq-
uity security holders pursuant to §341(b) of the
Code, the United States trustee shall fix a date
for the meeting and shall preside.

(3) Right To Vote. In a chapter 7 liquidation
case, a creditor is entitled to vote at a meeting
if, at or before the meeting, the creditor has
filed a proof of claim or a writing setting forth
facts evidencing a right to vote pursuant to
§702(a) of the Code unless objection is made to
the claim or the proof of claim is insufficient on
its face. A creditor of a partnership may file a
proof of claim or writing evidencing a right to
vote for the trustee for the estate of the general
partner notwithstanding that a trustee for the
estate of the partnership has previously quali-
fied. In the event of an objection to the amount
or allowability of a claim for the purpose of vot-
ing, unless the court orders otherwise, the
United States trustee shall tabulate the votes
for each alternative presented by the dispute
and, if resolution of such dispute is necessary to
determine the result of the election, the tabula-
tions for each alternative shall be reported to
the court.

(e) Record of Meeting

Any examination under oath at the meeting of
creditors held pursuant to §341(a) of the Code
shall be recorded verbatim by the United States
trustee using electronic sound recording equip-
ment or other means of recording, and such
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record shall be preserved by the United States
trustee and available for public access until two
years after the conclusion of the meeting of
creditors. Upon request of any entity, the
United States trustee shall certify and provide a
copy or transcript of such recording at the enti-
ty’s expense.

(d) Report of Election and Resolution of Disputes
in a Chapter 7 Case

(1) Report of Undisputed Election. In a chapter 7
case, if the election of a trustee or a member of
a creditors’ committee is not disputed, the
United States trustee shall promptly file a re-
port of the election, including the name and ad-
dress of the person or entity elected and a state-
ment that the election is undisputed.

(2) Disputed Election. If the election is dis-
puted, the United States trustee shall promptly
file a report stating that the election is dis-
puted, informing the court of the nature of the
dispute, and listing the name and address of any
candidate elected under any alternative pre-
sented by the dispute. No later than the date on
which the report is filed, the United States
trustee shall mail a copy of the report to any
party in interest that has made a request to re-
ceive a copy of the report. Pending disposition
by the court of a disputed election for trustee,
the interim trustee shall continue in office. Un-
less a motion for the resolution of the dispute is
filed no later than 10 days after the United
States trustee files a report of a disputed elec-
tion for trustee, the interim trustee shall serve
as trustee in the case.

(e) Adjournment

The meeting may be adjourned from time to
time by announcement at the meeting of the ad-
journed date and time without further written
notice.

(f) Special Meetings

The United States trustee may call a special
meeting of creditors on request of a party in in-
terest or on the United States trustee’s own ini-
tiative.

(g) Final Meeting

If the United States trustee calls a final meet-
ing of creditors in a case in which the net pro-
ceeds realized exceed $1,500, the clerk shall mail
a summary of the trustee’s final account to the
creditors with a notice of the meeting, together
with a statement of the amount of the claims al-
lowed. The trustee shall attend the final meet-
ing and shall, if requested, report on the admin-
istration of the estate.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 341(a) of the Code requires a meeting of credi-
tors in a chapter 7, 11 or 13 case, and §341(b) permits the
court to order a meeting of equity security holders. A
major change from prior law, however, prohibits the
judge from attending or presiding over the meeting.
Section 341(c).

This rule does not apply either in a case for the reor-
ganization of a railroad or for the adjustment of debts
of a municipality. Sections 1161 and 901 render §§341
and 343 inapplicable in these types of cases. Section 341
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sets the requirement for a meeting of creditors and § 343
provides for the examination of the debtor.

Subdivision (a). The meeting is to be held between 20
and 40 days after the date of the order for relief. In a
voluntary case, the date of the order for relief is the
date of the filing of the petition (§301 of the Code); in
an involuntary case, it is the date of an actual order
(§303(i) of the Code).

Subdivision (b) provides flexibility as to who will pre-
side at the meeting of creditors. The court may des-
ignate a person to serve as presiding officer, such as the
interim trustee appointed under §701 of the Code. If the
court does not designate anyone, the clerk will preside.
In either case, creditors may elect a person of their
own choosing. In any event, the clerk may remain to
record the proceedings and take appearances. Use of
the clerk is not contrary to the legislative policy of
§341(c). The judge remains insulated from any informa-
tion coming forth at the meeting and any information
obtained by the clerk must not be relayed to the judge.

Although the clerk may preside at the meeting, the
clerk is not performing any kind of judicial role, nor
should the clerk give any semblance of performing such
a role. It would be pretentious for the clerk to ascend
the bench, don a robe or be addressed as ‘‘your honor’’.
The clerk should not appear to parties or others as any
type of judicial officer.

In a chapter 11 case, if a committee of unsecured
creditors has been appointed pursuant to §1102(a)(1) of
the Code and a chairman has been selected, the chair-
man will preside or a person, such as the attorney for
the committee, may be designated to preside by the
chairman.

Since the judge must fix the bond of the trustee but
cannot be present at the meeting, the rule allows the
creditors to recommend the amount of the bond. They
should be able to obtain relevant information concern-
ing the extent of assets of the debtor at the meeting.

Paragraph (1) authorizes the presiding officer to ad-
minister oaths. This is important because the debtor’s
examination must be under oath.

Paragraph (3) of subdivision (b) has application only
in a chapter 7 case. That is the only type of case under
the Code that permits election of a trustee or commit-
tee. In all other cases, no vote is taken at the meeting
of creditors. If it is necessary for the court to make a
determination with respect to a claim, the meeting
may be adjourned until the objection or dispute is re-
solved.

The second sentence recognizes that partnership
creditors may vote for a trustee of a partner’s estate
along with the separate creditors of the partner. Al-
though §723(c) gives the trustee of a partnership a
claim against a partner’s estate for the full amount of
partnership creditors’ claims allowed, the purpose and
function of this provision are to simplify distribution
and prevent double proof, not to disfranchise partner-
ship creditors in electing a trustee of an estate against
which they hold allowable claims.

Subdivision (c) requires minutes and a record of the
meeting to be maintained by the presiding officer. A
verbatim record must be made of the debtor’s examina-
tion but the rule is flexible as to the means used to
record the examination.

Subdivision (d) recognizes that the court must be in-
formed immediately about the election or nonelection
of a trustee in a chapter 7 case. Pursuant to Rule 2008,
the clerk officially informs the trustee of his election
or appointment and how he is to qualify. The presiding
person has no authority to resolve a disputed election.

For purposes of expediency, the results of the elec-
tion should be obtained for each alternative presented
by the dispute and immediately reported to the court.
Thus, when an interested party presents the dispute to
the court, its prompt resolution by the court will deter-
mine the dispute and a new or adjourned meeting to
conduct the election may be avoided. The clerk is not
an interested party.

A creditors’ committee may be elected only in a
chapter 7 case. In chapter 11 cases, a creditors’ commit-
tee is appointed pursuant to §1102.

Rule 2003

While a final meeting is not required, Rule 2002(f)(10)
provides for the trustee’s final account to be sent to
creditors.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a). Many courts schedule meetings of
creditors at various locations in the district. Because
the clerk must schedule meetings at those locations, an
additional 20 days for scheduling the meetings is pro-
vided under the amended rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The amendment to subdivision (a) relating to the
calling of the meeting of creditors in a chapter 12 case
is consistent with the expedited procedures of chapter
12. Subdivision (a) is also amended to clarify that the
United States trustee does not call a meeting of credi-
tors in a chapter 9 case. Pursuant to §901(a) of the
Code, §341 is inapplicable in chapter 9 cases. The other
amendments to subdivisions (a), (b)(1), and (b)(2) and
the additions of subdivisions (f) and (g) are derived
from Rule X-1006 and conform to the 1986 amendments
to §341 of the Code. The second sentence of subdivision
(b)(3) is amended because Rule 2009(e) is abrogated. Al-
though the United States trustee fixes the date for the
meeting, the clerk of the bankruptcy court transmits
the notice of the meeting unless the court orders other-
wise, as prescribed in Rule 2002(a)(1).

Pursuant to §702 and §705 of the Code, creditors may
elect a trustee and a committee in a chapter 7 case.
Subdivision (b) of this rule provides that the United
States trustee shall preside over any election that is
held under those sections. The deletion of the last sen-
tence of subdivision (b)(1) does not preclude creditors
from recommending to the United States trustee the
amount of the trustee’s bond when a trustee is elected.
Trustees and committees are not elected in chapter 11,
12, and 13 cases.

If an election is disputed, the United States trustee
shall not resolve the dispute. For purposes of expedi-
ency, the United States trustee shall tabulate the re-
sults of the election for each alternative presented by
the dispute. However, if the court finds that such tab-
ulation is not feasible under the circumstances, the
United States trustee need not tabulate the votes. If
such tabulation is feasible and if the disputed vote or
votes would affect the result of the election, the tab-
ulations of votes for each alternative presented by the
dispute shall be reported to the court. If a motion is
made for resolution of the dispute in accordance with
subdivision (d) of this rule, the court will determine the
issue and another meeting to conduct the election may
not be necessary.

Subdivisions (f) and (g) are derived from Rule X-1006(d)
and (e), except that the amount is increased to $1,500 to
conform to the amendment to Rule 2002(f).

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (a) is amended to extend by ten days the
time for holding the meeting of creditors in a chapter
13 case. This extension will provide more flexibility for
scheduling the meeting of creditors. Other amendments
are stylistic and make no substantive change.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (d) is amended to require the United
States trustee to mail a copy of a report of a disputed
election to any party in interest that has requested a
copy of it. Also, if the election is for a trustee, the rule
as amended will give a party in interest ten days from
the filing of the report, rather than from the date of
the meeting of creditors, to file a motion to resolve the
dispute.

The substitution of ‘““United States trustee’ for ‘‘pre-
siding officer’ is stylistic. Section 341(a) of the Code
provides that the United States trustee shall preside at



Rule 2004

the meeting of creditors. Other amendments are de-
signed to conform to the style of Rule 2007.1(b)(3) re-
garding the election of a trustee in a chapter 11 case.

GAP Report on Rule 2003. No changes since publica-
tion.

Rule 2004. Examination
(a) Examination on Motion

On motion of any party in interest, the court
may order the examination of any entity.
(b) Scope of Examination

The examination of an entity under this rule
or of the debtor under §343 of the Code may re-
late only to the acts, conduct, or property or to
the liabilities and financial condition of the
debtor, or to any matter which may affect the
administration of the debtor’s estate, or to the
debtor’s right to a discharge. In a family farm-
er’s debt adjustment case under chapter 12, an
individual’s debt adjustment case under chapter
13, or a reorganization case under chapter 11 of
the Code, other than for the reorganization of a
railroad, the examination may also relate to the
operation of any business and the desirability of
its continuance, the source of any money or
property acquired or to be acquired by the debt-
or for purposes of consummating a plan and the
consideration given or offered therefor, and any
other matter relevant to the case or to the for-
mulation of a plan.

(c) Compelling Attendance and Production of
Documentary Evidence

The attendance of an entity for examination
and the production of documentary evidence
may be compelled in the manner provided in
Rule 9016 for the attendance of witnesses at a
hearing or trial.

(d) Time and Place of Examination of Debtor

The court may for cause shown and on terms
as it may impose order the debtor to be exam-
ined under this rule at any time or place it des-
ignates, whether within or without the district
wherein the case is pending.

(e) Mileage

An entity other than a debtor shall not be re-
quired to attend as a witness unless lawful mile-
age and witness fee for one day’s attendance
shall be first tendered. If the debtor resides
more than 100 miles from the place of examina-
tion when required to appear for an examination
under this rule, the mileage allowed by law to a
witness shall be tendered for any distance more
than 100 miles from the debtor’s residence at the
date of the filing of the first petition commenc-
ing a case under the Code or the residence at the
time the debtor is required to appear for the ex-
amination, whichever is the lesser.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is derived from former
Bankruptcy Rule 205(a). See generally 2 Collier, Bank-
ruptcy 1Y343.02, 343.08, 343.13 (16th ed. 1981). It specifies
the manner of moving for an examination. The motion
may be heard exr parte or it may be heard on notice.

Subdivision (b) is derived from former Bankruptcy
Rules 205(d) and 11-26.

Subdivision (c) specifies the mode of compelling at-
tendance of a witness or party for an examination and
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for the production of evidence under this rule. The sub-
division is substantially declaratory of the practice
that had developed under §21a of the Act. See 2 Collier,
supra §343.11.

This subdivision will be applicable for the most part
to the examination of a person other than the debtor.
The debtor is required to appear at the meeting of
creditors for examination. The word ‘‘person’’ includes
the debtor and this subdivision may be used if nec-
essary to obtain the debtor’s attendance for examina-
tion.

Subdivision (d) is derived from former Bankruptcy
Rule 205(f) and is not a limitation on subdivision (c).
Any person, including the debtor, served with a sub-
poena within the range of a subpoena must attend for
examination pursuant to subdivision (c). Subdivision
(d) applies only to the debtor and a subpoena need not
be issued. There are no territorial limits on the service
of an order on the debtor. See, e.g., In re Totem Lodge &
Country Club, Inc., 134 F. Supp. 1568 (S.D.N.Y. 1955).

Subdivision (e) is derived from former Bankruptcy
Rule 205(g). The lawful mileage and fee for attendance
at a United States court as a witness are prescribed by
28 U.S.C. §1821.

Definition of debtor. The word ‘‘debtor’’ as used in this
rule includes the persons specified in the definition in
Rule 9001(5).

Spousal privilege. The limitation on the spousal privi-
lege formerly contained in §2l1a of the Act is not car-
ried over in the Code. For privileges generally, see Rule
501 of the Federal Rules of Evidence made applicable in
cases under the Code by Rule 1101 thereof.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to allow the examination in a
chapter 12 case to cover the same matters that may be
covered in an examination in a chapter 11 or 13 case.

Rule 2005. Apprehension and Removal of Debtor
to Compel Attendance for Examination

(a) Order To Compel Attendance for Examina-
tion

On motion of any party in interest supported
by an affidavit alleging (1) that the examination
of the debtor is necessary for the proper admin-
istration of the estate and that there is reason-
able cause to believe that the debtor is about to
leave or has left the debtor’s residence or prin-
cipal place of business to avoid examination, or
(2) that the debtor has evaded service of a sub-
poena or of an order to attend for examination,
or (3) that the debtor has willfully disobeyed a
subpoena or order to attend for examination,
duly served, the court may issue to the marshal,
or some other officer authorized by law, an
order directing the officer to bring the debtor
before the court without unnecessary delay. If,
after hearing, the court finds the allegations to
be true, the court shall thereupon cause the
debtor to be examined forthwith. If necessary,
the court shall fix conditions for further exam-
ination and for the debtor’s obedience to all or-
ders made in reference thereto.

(b) Removal

Whenever any order to bring the debtor before
the court is issued under this rule and the debt-
or is found in a district other than that of the
court issuing the order, the debtor may be taken
into custody under the order and removed in ac-
cordance with the following rules:

(1) If the debtor is taken into custody under
the order at a place less than 100 miles from
the place of issue of the order, the debtor shall
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be brought forthwith before the court that is-
sued the order.

(2) If the debtor is taken into custody under
the order at a place 100 miles or more from the
place of issue of the order, the debtor shall be
brought without unnecessary delay before the
nearest available United States magistrate
judge, bankruptcy judge, or district judge. If,
after hearing, the magistrate judge, bank-
ruptcy judge, or district judge finds that an
order has issued under this rule and that the
person in custody is the debtor, or if the per-
son in custody waives a hearing, the mag-
istrate judge, bankruptcy judge, or district
judge shall order removal, and the person in
custody shall be released on conditions ensur-
ing prompt appearance before the court that
issued the order to compel the attendance.

(c) Conditions of Release

In determining what conditions will reason-
ably assure attendance or obedience under sub-
division (a) of this rule or appearance under sub-
division (b) of this rule, the court shall be gov-
erned by the provisions and policies of title 18,
U.S.C., §3146(a) and (b).

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
22, 1993, eff. Aug. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 206.
The rule requires the debtor to be examined as soon as
possible if allegations of the movant for compulsory ex-
amination under this rule are found to be true after a
hearing. Subdivision (b) includes in paragraphs (1) and
(2) provisions adapted from subdivisions (a) and (b) of
Rule 40 of the Federal Rules of Criminal Procedure,
which governs the handling of a person arrested in one
district on a warrant issued in another. Subdivision (c)
incorporates by reference the features of subdivisions
(a) and (b) of 18 U.S.C. §3146, which prescribe standards,
procedures and factors to be considered in determining
conditions of release of accused persons in noncapital
cases prior to trial. The word ‘‘debtor’ as used in this
rule includes the persons named in Rule 9001(5).

The affidavit required to be submitted in support of
the motion may be subscribed by the unsworn declara-
tion provided for in 28 U.S.C. §1746.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (b)(2) is amended to conform to §321 of the
Judicial Improvements Act of 1990, Pub. L. No. 101-650,
which changed the title of ‘“United States magistrate’’
to ‘“United States magistrate judge.” Other amend-
ments are stylistic and make no substantive change.

Rule 2006. Solicitation and Voting of Proxies in
Chapter 7 Liquidation Cases

(a) Applicability

This rule applies only in a liquidation case
pending under chapter 7 of the Code.

(b) Definitions

(1) Proxy. A proxy is a written power of attor-
ney authorizing any entity to vote the claim or
otherwise act as the owner’s attorney in fact in
connection with the administration of the es-
tate.

(2) Solicitation of Proxy. The solicitation of a
proxy is any communication, other than one
from an attorney to a regular client who owns a
claim or from an attorney to the owner of a

Rule 2006

claim who has requested the attorney to rep-
resent the owner, by which a creditor is asked,
directly or indirectly, to give a proxy after or in
contemplation of the filing of a petition by or
against the debtor.

(c) Authorized Solicitation

(1) A proxy may be solicited only by (A) a
creditor owning an allowable unsecured claim
against the estate on the date of the filing of the
petition; (B) a committee elected pursuant to
§705 of the Code; (C) a committee of creditors se-
lected by a majority in number and amount of
claims of creditors (i) whose claims are not con-
tingent or unliquidated, (ii) who are not dis-
qualified from voting under §702(a) of the Code
and (iii) who were present or represented at a
meeting of which all creditors having claims of
over $5600 or the 100 creditors having the largest
claims had at least five days notice in writing
and of which meeting written minutes were kept
and are available reporting the names of the
creditors present or represented and voting and
the amounts of their claims; or (D) a bona fide
trade or credit association, but such association
may solicit only creditors who were its members
or subscribers in good standing and had allow-
able unsecured claims on the date of the filing of
the petition.

(2) A proxy may be solicited only in writing.
(d) Solicitation Not Authorized

This rule does not permit solicitation (1) in
any interest other than that of general credi-
tors; (2) by or on behalf of any custodian; (3) by
the interim trustee or by or on behalf of any en-
tity not qualified to vote under §702(a) of the
Code; (4) by or on behalf of an attorney at law;
or (5) by or on behalf of a transferee of a claim
for collection only.

(e) Data Required From Holders of Multiple
Proxies

At any time before the voting commences at
any meeting of creditors pursuant to §341(a) of
the Code, or at any other time as the court may
direct, a holder of two or more proxies shall file
and transmit to the United States trustee a
verified list of the proxies to be voted and a veri-
fied statement of the pertinent facts and cir-
cumstances in connection with the execution
and delivery of each proxy, including:

(1) a copy of the solicitation;

(2) identification of the solicitor, the for-
warder, if the forwarder is neither the solici-
tor nor the owner of the claim, and the proxy-
holder, including their connections with the
debtor and with each other. If the solicitor,
forwarder, or proxyholder is an association,
there shall also be included a statement that
the creditors whose claims have been solicited
and the creditors whose claims are to be voted
were members or subscribers in good standing
and had allowable unsecured claims on the
date of the filing of the petition. If the solici-
tor, forwarder, or proxyholder is a committee
of creditors, the statement shall also set forth
the date and place the committee was orga-
nized, that the committee was organized in ac-
cordance with clause (B) or (C) of paragraph
(c)(1) of this rule, the members of the commit-
tee, the amounts of their claims, when the
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claims were acquired, the amounts paid there-
for, and the extent to which the claims of the
committee members are secured or entitled to
priority;

(3) a statement that no consideration has
been paid or promised by the proxyholder for
the proxy;

(4) a statement as to whether there is any
agreement and, if so, the particulars thereof,
between the proxyholder and any other entity
for the payment of any consideration in con-
nection with voting the proxy, or for the shar-
ing of compensation with any entity, other
than a member or regular associate of the
proxyholder’s law firm, which may be allowed
the trustee or any entity for services rendered
in the case, or for the employment of any per-
son as attorney, accountant, appraiser, auc-
tioneer, or other employee for the estate;

(5) if the proxy was solicited by an entity
other than the proxyholder, or forwarded to
the holder by an entity who is neither a solici-
tor of the proxy nor the owner of the claim, a
statement signed and verified by the solicitor
or forwarder that no consideration has been
paid or promised for the proxy, and whether
there is any agreement, and, if so, the particu-
lars thereof, between the solicitor or for-
warder and any other entity for the payment
of any consideration in connection with voting
the proxy, or for sharing compensation with
any entity other than a member or regular as-
sociate of the solicitor’s or forwarder’s law
firm which may be allowed the trustee or any
entity for services rendered in the case, or for
the employment of any person as attorney, ac-
countant, appraiser, auctioneer, or other em-
ployee for the estate;

(6) if the solicitor, forwarder, or proxyholder
is a committee, a statement signed and veri-
fied by each member as to the amount and
source of any consideration paid or to be paid
to such member in connection with the case
other than by way of dividend on the mem-
ber’s claim.

(f) Enforcement of Restrictions on Solicitation

On motion of any party in interest or on its
own initiative, the court may determine wheth-
er there has been a failure to comply with the
provisions of this rule or any other impropriety
in connection with the solicitation or voting of
a proxy. After notice and a hearing the court
may reject any proxy for cause, vacate any
order entered in consequence of the voting of
any proxy which should have been rejected, or
take any other appropriate action.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is a comprehensive regulation of solicita-
tion and voting of proxies in liquidation cases. It is de-
rived from former Bankruptcy Rule 208. The rule ap-
plies only in chapter 7 cases because no voting occurs,
other than on a plan, in a chapter 11 case. Former
Bankruptcy Rule 208 did not apply to solicitations of
acceptances of plans.

Creditor control was a basic feature of the Act and is
continued, in part, by the Code. Creditor democracy is
perverted and the congressional objective frustrated,
however, if control of administration falls into the
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hands of persons whose principal interest is not in what
the estate can be made to yield to the unsecured credi-
tors but in what it can yield to those involved in its ad-
ministration or in other ulterior objectives.

Subdivision (b). The definition of proxy in the first
paragraph of subdivision (b) is derived from former
Bankruptcy Rule 208.

Subdivision (c). The purpose of the rule is to protect
creditors against loss of control of administration of
their debtors’ estates to holders of proxies having in-
terests that differ from those of the creditors. The rule
does not prohibit solicitation but restricts it to those
who were creditors at the commencement of the case or
their freely and fairly selected representatives. The
special role occupied by credit and trade associations is
recognized in the last clause of subdivision (c)(1). On
the assumption that members or subscribers may have
affiliated with an association in part for the purpose of
obtaining its services as a representative in liquidation
proceedings, an established association is authorized to
solicit its own members, or its regular customers or cli-
ents, who were creditors on the date of the filing of the
petition. Although the association may not solicit non-
members or nonsubscribers for proxies, it may sponsor
a meeting of creditors at which a committee entitled to
solicit proxies may be selected in accordance with
clause (C) of subdivision (c)(1).

Under certain circumstances, the relationship of a
creditor, creditors’ committee, or association to the es-
tate or the case may be such as to warrant rejection of
any proxy solicited by such a person or group. Thus a
person who is forbidden by the Code to vote his own
claim should be equally disabled to solicit proxies from
creditors. Solicitation by or on behalf of the debtor has
been uniformly condemned, e.g., In re White, 15 F.2d 371
(9th Cir. 1926), as has solicitation on behalf of a pre-
ferred creditor, Matter of Law, 13 Am.B.R. 650 (S.D. Ill.
1905). The prohibition on solicitation by a receiver or
his attorney made explicit by General Order 39 has been
collaterally supported by rulings rejecting proxies so-
licited by a receiver in equity, In re Western States
Bldg.-Loan Ass’n, 54 F.2d 415 (S.D. Cal. 1931), and by an
assignee for the benefit of creditors, Lines v. Falstaff
Brewing Co., 233 F.2d 927 (9th Cir. 1956).

Subdivision (d) prohibits solicitation by any person or
group having a relationship described in the preceding
paragraph. It also makes no exception for attorneys or
transferees of claims for collection. The rule does not
undertake to regulate communications between an at-
torney and his regular client or between an attorney
and a creditor who has asked the attorney to represent
him in a proceeding under the Code, but any other com-
munication by an attorney or any other person or
group requesting a proxy from the owner of a claim
constitutes a regulated solicitation. Solicitation by an
attorney of a proxy from a creditor who was not a cli-
ent prior to the solicitation is objectionable not only as
unethical conduct as recognized by such cases as In the
Matter of Darland Company, 184 F. Supp. 760 (S.D. Iowa
1960) but also and more importantly because the prac-
tice carries a substantial risk that administration will
fall into the hands of those whose interest is in obtain-
ing fees from the estate rather than securing dividends
for creditors. The same risk attaches to solicitation by
the holder of a claim for collection only.

Subdivision (e). The regulation of solicitation and vot-
ing of proxies is achieved by the rule principally
through the imposition of requirements of disclosure
on the holders of two or more proxies. The disclosures
must be made to the clerk before the meeting at which
the proxies are to be voted to afford the clerk or a
party in interest an opportunity to examine the cir-
cumstances accompanying the acquisition of the prox-
ies in advance of any exercise of the proxies. In the
light of the examination the clerk or a party in inter-
est should bring to the attention of the judge any ques-
tion that arises and the judge may permit the proxies
that comply with the rule to be voted and reject those
that do not unless the holders can effect or establish
compliance in such manner as the court shall prescribe.
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The holders of single proxies are excused from the dis-
closure requirements because of the insubstantiality of
the risk that such proxies have been solicited, or will
be voted, in an interest other than that of general
creditors.

Every holder of two or more proxies must include in
the submission a verified statement that no consider-
ation has been paid or promised for the proxy, either by
the proxyholder or the solicitor or any forwarder of the
proxy. Any payment or promise of consideration for a
proxy would be conclusive evidence of a purpose to ac-
quire control of the administration of an estate for an
ulterior purpose. The holder of multiple proxies must
also include in the submission a verified statement as
to whether there is any agreement by the holder, the
solicitor, or any forwarder of the proxy for the employ-
ment of any person in the administration of an estate
or for the sharing of any compensation allowed in con-
nection with the administration of the estate. The pro-
visions requiring these statements implement the pol-
icy of the Code expressed in §504 as well as the policy
of this rule to deter the acquisition of proxies for the
purpose of obtaining a share in the outlays for adminis-
tration. Finally the facts as to any consideration mov-
ing or promised to any member of a committee which
functions as a solicitor, forwarder, or proxyholder must
be disclosed by the proxyholder. Such information
would be of significance to the court in evaluating the
purpose of the committee in obtaining, transmitting,
or voting proxies.

Subdivision (f) has counterparts in the local rules re-
ferred to in the Advisory Committee’s Note to former
Bankruptcy Rule 208. Courts have been accorded a wide
range of discretion in the handling of disputes involv-
ing proxies. Thus the referee was allowed to reject
proxies and to proceed forthwith to hold a scheduled
election at the same meeting. E.g., In re Portage Whole-
sale Co., 183 F.2d 959 (Tth Cir. 1950); In re McGill, 106 Fed.
57 (6th Cir. 1901); In re Deena Woolen Mills, Inc., 114 F.
Supp. 260, 273 (D. Me. 1953); In re Finlay, 3 Am.B.R. 738
(S.D.N.Y. 1900). The bankruptcy judge may postpone an
election to permit a determination of issues presented
by a dispute as to proxies and to afford those creditors
whose proxies are rejected an opportunity to give new
proxies or to attend an adjourned meeting to vote their
own claims. Cf. In the Matter of Lenrick Sales, Inc., 369
F.2d 439, 442-43 (3d Cir.), cert. denied, 389 U.S. 822 (1967);
In the Matter of Construction Supply Corp. 221 F. Supp.
124, 128 (E.D. Va. 1963). This rule is not intended to re-
strict the scope of the court’s discretion in the han-
dling of disputes as to proxies.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to give the United States trust-
ee information in connection with proxies so that the
United States trustee may perform responsibilities as
presiding officer at the §341 meeting of creditors. See
Rule 2003.

The words ‘‘with the clerk’ are deleted as unneces-
sary. See Rules 5005(a) and 9001(3).

Rule 2007. Review of Appointment of Creditors’
Committee Organized Before Commencement
of the Case

(a) Motion To Review Appointment

If a committee appointed by the United States
trustee pursuant to §1102(a) of the Code consists
of the members of a committee organized by
creditors before the commencement of a chapter
9 or chapter 11 case, on motion of a party in in-
terest and after a hearing on notice to the
United States trustee and other entities as the
court may direct, the court may determine
whether the appointment of the committee sat-
isfies the requirements of §1102(b)(1) of the Code.

Rule 2007

(b) Selection of Members of Committee

The court may find that a committee orga-
nized by unsecured creditors before the com-
mencement of a chapter 9 or chapter 11 case was
fairly chosen if:

(1) it was selected by a majority in number
and amount of claims of unsecured creditors
who may vote under §702(a) of the Code and
were present in person or represented at a
meeting of which all creditors having unse-
cured claims of over $1,000 or the 100 unsecured
creditors having the largest claims had at
least five days notice in writing, and of which
meeting written minutes reporting the names
of the creditors present or represented and
voting and the amounts of their claims were
kept and are available for inspection;

(2) all proxies voted at the meeting for the
elected committee were solicited pursuant to
Rule 2006 and the lists and statements re-
quired by subdivision (e) thereof have been
transmitted to the United States trustee; and

(3) the organization of the committee was in
all other respects fair and proper.

(c) Failure To Comply With Requirements for Ap-
pointment

After a hearing on notice pursuant to subdivi-
sion (a) of this rule, the court shall direct the
United States trustee to vacate the appointment
of the committee and may order other appro-
priate action if the court finds that such ap-
pointment failed to satisfy the requirements of
§1102(b)(1) of the Code.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 1102(b)(1) of the Code permits the court to ap-
point as the unsecured creditors’ committee, the com-
mittee that was selected by creditors before the order
for relief. This provision recognizes the propriety of
continuing a ‘‘prepetition’ committee in an official ca-
pacity. Such a committee, however, must be found to
have been fairly chosen and representative of the dif-
ferent kinds of claims to be represented.

Subdivision (a) does not necessarily require a hearing
but does require a party in interest to bring to the
court’s attention the fact that a prepetition committee
had been organized and should be appointed. An appli-
cation would suffice for this purpose. Party in interest
would include the committee, any member of the com-
mittee, or any of its agents acting for the committee.
Whether or not notice of the application should be
given to any other party is left to the discretion of the
court.

Subdivision (b) implements §1102(b)(1). The Code provi-
sion allows the court to appoint, as the official §1102(a)
committee, a ‘“‘prepetition’ committee if its members
were fairly chosen and the committee is representative
of the different kinds of claims. This subdivision of the
rule indicates some of the factors the court may con-
sider in determining whether the requirements of
§1102(b)(1) have been satisfied. In effect, the subdivision
provides various factors which are similar to those set
forth in Rule 2006 with respect to the solicitation and
voting of proxies in a chapter 7 liquidation case.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule is amended to conform to the 1984 amend-
ments to §1102(b)(1) of the Code.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to the 1986 amend-
ments to §1102(a). The United States trustee appoints
committees pursuant to §1102 in chapter 11 cases. Sec-
tion 1102 is applicable in chapter 9 cases pursuant to
§901(a).

Although §1102(b)(1) of the Code permits the United
States trustee to appoint a prepetition committee as
the statutory committee if its members were fairly
chosen and it is representative of the different kinds of
claims to be represented, the amendment to this rule
provides a procedure for judicial review of the appoint-
ment. The factors that may be considered by the court
in determining whether the committee was fairly cho-
sen are not new. A finding that a prepetition commit-
tee has not been fairly chosen does not prohibit the ap-
pointment of some or all of its members to the credi-
tors’ committee. Although this rule deals only with ju-
dicial review of the appointment of prepetition com-
mittees, it does not preclude judicial review under Rule
2020 regarding the appointment of other committees.

Rule 2007.1. Appointment of Trustee or Exam-
iner in a Chapter 11 Reorganization Case

(a) Order To Appoint Trustee or Examiner

In a chapter 11 reorganization case, a motion
for an order to appoint a trustee or an examiner
under §1104(a) or §1104(c) of the Code shall be
made in accordance with Rule 9014.

(b) Election of Trustee

(1) Request for an Election. A request to con-
vene a meeting of creditors for the purpose of
electing a trustee in a chapter 11 reorganization
case shall be filed and transmitted to the United
States trustee in accordance with Rule 5005
within the time prescribed by §1104(b) of the
Code. Pending court approval of the person
elected, any person appointed by the United
States trustee under §1104(d) and approved in ac-
cordance with subdivision (c) of this rule shall
serve as trustee.

(2) Manner of Election and Notice. An election
of a trustee under §1104(b) of the Code shall be
conducted in the manner provided in Rules
2003(b)(3) and 2006. Notice of the meeting of
creditors convened under §1104(b) shall be given
as provided in Rule 2002. The United States
trustee shall preside at the meeting. A proxy for
the purpose of voting in the election may be so-
licited only by a committee of creditors ap-
pointed under §1102 of the Code or by any other
party entitled to solicit a proxy pursuant to
Rule 2006.

(3) Report of Election and Resolution of Disputes.

(A) Report of Undisputed Election. If the elec-
tion is not disputed, the United States trustee
shall promptly file a report of the election, in-
cluding the name and address of the person
elected and a statement that the election is
undisputed. The United States trustee shall
file with the report an application for approval
of the appointment in accordance with sub-
division (c) of this rule. The report constitutes
appointment of the elected person to serve as
trustee, subject to court approval, as of the
date of entry of the order approving the ap-
pointment.

(B) Disputed Election. If the election is dis-
puted, the United States trustee shall prompt-
ly file a report stating that the election is dis-
puted, informing the court of the nature of the
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dispute, and listing the name and address of
any candidate elected under any alternative
presented by the dispute. The report shall be
accompanied by a verified statement by each
candidate elected under each alternative pre-
sented by the dispute, setting forth the per-
son’s connections with the debtor, creditors,
any other party in interest, their respective
attorneys and accountants, the United States
trustee, and any person employed in the office
of the United States trustee. Not later than
the date on which the report of the disputed
election is filed, the United States trustee
shall mail a copy of the report and each veri-
fied statement to any party in interest that
has made a request to convene a meeting
under §1104(b) or to receive a copy of the re-
port, and to any committee appointed under
§1102 of the Code. Unless a motion for the reso-
lution of the dispute is filed not later than 10
days after the United States trustee files the
report, any person appointed by the United
States trustee under §1104(d) and approved in
accordance with subdivision (c¢) of this rule
shall serve as trustee. If a motion for the reso-
lution of the dispute is timely filed, and the
court determines the result of the election and
approves the person elected, the report will
constitute appointment of the elected person
as of the date of entry of the order approving
the appointment.

(c) Approval of Appointment

An order approving the appointment of a
trustee elected under §1104(b) or appointed
under §1104(d), or the appointment of an exam-
iner under §1104(d) of the Code, shall be made on
application of the United States trustee. The ap-
plication shall state the name of the person ap-
pointed and, to the best of the applicant’s
knowledge, all the person’s connections with the
debtor, creditors, any other parties in interest,
their respective attorneys and accountants, the
United States trustee, and persons employed in
the office of the United States trustee. Unless
the person has been elected under §1104(b), the
application shall state the names of the parties
in interest with whom the United States trustee
consulted regarding the appointment. The appli-
cation shall be accompanied by a verified state-
ment of the person appointed setting forth the
person’s connections with the debtor, creditors,
any other party in interest, their respective at-
torneys and accountants, the United States
trustee, and any person employed in the office of
the United States trustee.

(Added Apr. 30, 1991, eff. Aug. 1, 1991; amended
Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This rule is added to implement the 1986 amendments
to §1104 of the Code regarding the appointment of a
trustee or examiner in a chapter 11 case. A motion for
an order to appoint a trustee or examiner is a contested
matter. Although the court decides whether the ap-
pointment is warranted under the particular facts of
the case, it is the United States trustee who makes the
appointment pursuant to §1104(c) of the Code. The ap-
pointment is subject to approval of the court, however,
which may be obtained by application of the United
States trustee. Section 1104(c) of the Code requires that
the appointment be made after consultation with par-
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ties in interest and that the person appointed be disin-
terested.

The requirement that connections with the United
States trustee or persons employed in the TUnited
States trustee’s office be revealed is not intended to en-
large the definition of ‘‘disinterested person’ in §101(13)
of the Code, to supersede executive regulations or other
laws relating to appointments by United States trust-
ees, or to otherwise restrict the United States trustee’s
discretion in making appointments. This information
is required, however, in the interest of full disclosure
and confidence in the appointment process and to give
the court all information that may be relevant to the
exercise of judicial discretion in approving the appoint-
ment of a trustee or examiner in a chapter 11 case.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

This rule is amended to implement the 1994 amend-
ments to §1104 of the Code regarding the election of a
trustee in a chapter 11 case.

Eligibility for voting in an election for a chapter 11
trustee is determined in accordance with Rule
2003(b)(3). Creditors whose claims are deemed filed
under §1111(a) are treated for voting purposes as credi-
tors who have filed proofs of claim.

Proxies for the purpose of voting in the election may
be solicited only by a creditors’ committee appointed
under §1102 or by any other party entitled to solicit
proxies pursuant to Rule 2006. Therefore, a trustee or
examiner who has served in the case, or a committee of
equity security holders appointed under §1102, may not
solicit proxies.

The procedures for reporting disputes to the court de-
rive from similar provisions in Rule 2003(d) applicable
to chapter 7 cases. An election may be disputed by a
party in interest or by the United States trustee. For
example, if the United States trustee believes that the
person elected is ineligible to serve as trustee because
the person is not ‘‘disinterested,” the United States
trustee should file a report disputing the election.

The word ‘‘only” is deleted from subdivision (b), re-
designated as subdivision (c¢), to avoid any negative in-
ference with respect to the availability of procedures
for obtaining review of the United States trustee’s acts
or failure to act pursuant to Rule 2020.

GAP Report on Rule 2017.1. The published draft of pro-
posed new subdivision (b)(3) of Rule 2017.1 [2007.1], and
the Committee Note, was substantially revised to im-
plement Mr. Patchan’s recommendations (described
above), to clarify how a disputed election will be re-
ported, and to make stylistic improvements.

Rule 2008. Notice to Trustee of Selection

The United States trustee shall immediately
notify the person selected as trustee how to
qualify and, if applicable, the amount of the
trustee’s bond. A trustee that has filed a blanket
bond pursuant to Rule 2010 and has been selected
as trustee in a chapter 7, chapter 12, or chapter
13 case that does not notify the court and the
United States trustee in writing of rejection of
the office within five days after receipt of notice
of selection shall be deemed to have accepted
the office. Any other person selected as trustee
shall notify the court and the United States
trustee in writing of acceptance of the office
within five days after receipt of notice of selec-
tion or shall be deemed to have rejected the of-
fice.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
209(c). The remainder of that rule is inapplicable be-

Rule 2009

cause its provisions are covered by §§701-703, 321 of the
Code.

If the person selected as trustee accepts the office, he
must qualify within five days after his selection, as re-
quired by §322(a) of the Code.

In districts having a standing trustee for chapter 13
cases, a blanket acceptance of the appointment would
be sufficient for compliance by the standing trustee
with this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule is amended to eliminate the need for a
standing chapter 13 trustee or member of the panel of
chapter 7 trustees to accept or reject an appointment.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The amendments to this rule relating to the United
States trustee are derived from Rule X-1004(a) and con-
form to the 1986 amendments to the Code and 28 U.S.C.
§586 which provide that the United States trustee ap-
points and supervises trustees, and in a chapter 7 case
presides over any election of a trustee. This rule ap-
plies when a trustee is either appointed or elected. This
rule is also amended to provide for chapter 12 cases.

Rule 2009. Trustees for Estates When Joint Ad-
ministration Ordered

(a) Election of Single Trustee for Estates Being
Jointly Administered

If the court orders a joint administration of
two or more estates pursuant to Rule 1015(b),
creditors may elect a single trustee for the es-
tates being jointly administered.

(b) Right of Creditors To Elect Separate Trustee

Notwithstanding entry of an order for joint
administration pursuant to Rule 1015(b) the
creditors of any debtor may elect a separate
trustee for the estate of the debtor as provided
in §702 of the Code.

(c) Appointment of Trustees for Estates Being
Jointly Administered

(1) Chapter 7 Liquidation Cases. The United
States trustee may appoint one or more interim
trustees for estates being jointly administered
in chapter 7 cases.

(2) Chapter 11 Reorganization Cases. If the ap-
pointment of a trustee is ordered, the United
States trustee may appoint one or more trustees
for estates being jointly administered in chapter
11 cases.

(8) Chapter 12 Family Farmer’s Debt Adjustment
Cases. The United States trustee may appoint
one or more trustees for estates being jointly
administered in chapter 12 cases.

(4) Chapter 13 Individual’s Debt Adjustment
Cases. The United States trustee may appoint
one or more trustees for estates being jointly
administered in chapter 13 cases.

(d) Potential Conflicts of Interest

On a showing that creditors or equity security
holders of the different estates will be preju-
diced by conflicts of interest of a common trust-
ee who has been selected or appointed, the court
shall order the selection of separate trustees for
estates being jointly administered.

(e) Separate Accounts

The trustee or trustees of estates being jointly
administered shall keep separate accounts of the
property and distribution of each estate.



Rule 2010

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is applicable in chapter 7 cases and, in part,
in chapter 11 and 13 cases. The provisions in subdivi-
sions (a) and (b) concerning creditor election of a trust-
ee apply only in a chapter 7 case because it is only pur-
suant to §702 of the Code that creditors may elect a
trustee. Subdivision (c) of the rule applies in chapter 11
and 13 as well as chapter 7 cases; pursuant to §1104 of
the Code, the court may order the appointment of a
trustee on application of a party in interest and, pursu-
ant to §1163 of the Code, the court must appoint a
trustee in a railroad reorganization case. Subdivision
(c) should not be taken as an indication that more than
one trustee may be appointed for a single debtor. Sec-
tion 1104(c) permits only one trustee for each estate. In
a chapter 13 case, if there is no standing trustee, the
court is to appoint a person to serve as trustee pursu-
ant to §1302 of the Code. There is no provision for a
trustee in a chapter 9 case, except for a very limited
purpose; see §926 of the Code.

This rule recognizes that economical and expeditious
administration of two or more estates may be facili-
tated not only by the selection of a single trustee for
a partnership and its partners, but by such selection
whenever estates are being jointly administered pursu-
ant to Rule 1015. See In the Matter of International Oil
Co., 427 F.2d 186, 187 (2d Cir. 1970). The rule is derived
from former §5c of the Act and former Bankruptcy
Rule 210. The premise of §5¢ of the Act was that not-
withstanding the potentiality of conflict between the
interests of the creditors of the partners and those of
the creditors of the partnership, the conflict is not suf-
ficiently serious or frequent in most cases to warrant
the selection of separate trustees for the firm and the
several partners. Even before the proviso was added to
§5c of the Act in 1938 to permit the creditors of a gen-
eral partner to elect their separate trustee for his es-
tate, it was held that the court had discretion to per-
mit such an election or to make a separate appoint-
ment when a conflict of interest was recognized. In re
Wood, 248 Fed. 246, 249-50 (6th Cir.), cert. denied, 247
U.S. 512 (1918); 4 Collier, Bankruptcy 9723.04 (15th ed.
1980). The rule retains in subdivision (e) the features of
the practice respecting the selection of a trustee that
was developed under §5 of the Act. Subdivisions (a) and
(c) permit the court to authorize election of a single
trustee or to make a single appointment when joint ad-
ministration of estates of other kinds of debtors is or-
dered, but subdivision (d) requires the court to make a
preliminary evaluation of the risks of conflict of inter-
est. If after the election or appointment of a common
trustee a conflict of interest materializes, the court
must take appropriate action to deal with it.

Subdivision (f) is derived from §5e of the Act and
former Bankruptcy Rule 210(f) and requires that the
common trustee keep a separate account for each es-
tate in all cases that are jointly administered.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

One or more trustees may be appointed for estates
being jointly administered in chapter 12 cases.

The amendments to this rule are derived from Rule
X-1005 and are necessary because the United States
trustee, rather than the court, has responsibility for
appointing trustees pursuant to §§701, 1104, 1202, and
1302 of the Code.

If separate trustees are ordered for chapter 7 estates
pursuant to subdivision (d), separate and successor
trustees should be chosen as prescribed in §703 of the
Code. If the occasion for another election arises, the
United States trustee should call a meeting of creditors
for this purpose. An order to select separate trustees
does not disqualify an appointed or elected trustee
from serving for one of the estates.

Subdivision (e) is abrogated because the exercise of
discretion by the United States trustee, who is in the
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Executive Branch, is not subject to advance restriction
by rule of court. United States v. Cox, 342 F.2d 167 (5th
Cir. 1965), cert. denied, 365 U.S. 863 (1965); United States
v. Frumento, 409 F.Supp. 136, 141 (E.D.Pa.), aff’d, 563
F.2d 1083 (3d Cir. 1977), cert. denied, 434 U.S. 1072 (1977);
see, Smith v. United States, 375 F.2d 243 (5th Cir. 1967);
House Report No. 95-595, 95th Cong., 1st Sess. 110 (1977).
However, a trustee appointed by the United States
trustee may be removed by the court for cause. See
§324 of the Code. Subdivision (d) of this rule, as amend-
ed, is consistent with §324. Subdivision (f) is redesig-
nated as subdivision (e).

Rule 2010. Qualification by Trustee; Proceeding
on Bond

(a) Blanket Bond

The United States trustee may authorize a
blanket bond in favor of the United States con-
ditioned on the faithful performance of official
duties by the trustee or trustees to cover (1) a
person who qualifies as trustee in a number of
cases, and (2) a number of trustees each of whom
qualifies in a different case.

(b) Proceeding on Bond

A proceeding on the trustee’s bond may be
brought by any party in interest in the name of
the United States for the use of the entity in-
jured by the breach of the condition.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivisions (a) and (b). Subdivision (a) gives author-
ity for approval by the court of a single bond to cover
(1) a person who qualifies as trustee in a number of
cases, and (2) a number of trustees each of whom quali-
fies in a different case. The cases need not be related in
any way. Substantial economies can be effected if a
single bond covering a number of different cases can be
issued and approved at one time. When a blanket bond
is filed, the trustee qualifies under subdivision (b) of
the rule by filing an acceptance of the office.

Subdivision (c) prescribes the evidentiary effect of a
certified copy of an order approving the trustee’s bond
given by a trustee under this rule or, when a blanket
bond has been authorized, of a certified copy of accept-
ance. This rule supplements the Federal Rules of Evi-
dence, which apply in bankruptcy cases. See Rule 1101
of the Federal Rules of Evidence. The order of approval
should conform to Official Form No. 25. See, however,
§549(c) of the Code which provides only for the filing of
the petition in the real estate records to serve as con-
structive notice of the pendency of the case. See also
Rule 2011 which prescribes the evidentiary effect of a
certificate that the debtor is a debtor in possession.

Subdivision (d) is derived from former BanKkruptcy
Rule 212(f). Reference should be made to §322(a) and (d)
of the Code which requires the bond to be filed with the
bankruptcy court and places a two year limitation for
the commencement of a proceeding on the bond. A bond
filed under this rule should conform to Official Form
No. 25. A proceeding on the bond of a trustee is gov-
erned by the rules in Part VII. See the Note accom-
panying Rule 7001. See also Rule 9025.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (b) is deleted because of the amendment to
Rule 2008.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to the 1986 amend-
ment of §322 of the Code. The United States trustee de-
termines the amount and sufficiency of the trustee’s
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bond. The amendment to subdivision (a) is derived from
Rule X-1004(b).

Subdivision (b) is abrogated because an order approv-
ing a bond is no longer necessary in view of the 1986
amendments to §322 of the Code. Subdivision (c) is re-
designated as subdivision (b).

Rule 2011. Evidence of Debtor in Possession or
Qualification of Trustee

(a) Whenever evidence is required that a debt-
or is a debtor in possession or that a trustee has
qualified, the clerk may so certify and the cer-
tificate shall constitute conclusive evidence of
that fact.

(b) If a person elected or appointed as trustee
does not qualify within the time prescribed by
§322(a) of the Code, the clerk shall so notify the
court and the United States trustee.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule prescribes the evidentiary effect of a certifi-
cate issued by the clerk that the debtor is a debtor in
possession. See Official Form No. 26. Only chapter 11 of
the Code provides for a debtor in possession. See
§1107(a) of the Code. If, however, a trustee is appointed
in the chapter 11 case, there will not be a debtor in pos-
session. See §§1101(1), 1105 of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to provide a procedure for prov-
ing that a trustee has qualified in accordance with §322
of the Code. Subdivision (b) is added so that the court
and the United States trustee will be informed if the
person selected as trustee pursuant to §§701, 702, 1104,
1202, 1302, or 1163 fails to qualify within the time pre-
scribed in §322(a).

Rule 2012. Substitution of Trustee or Successor
Trustee; Accounting

(a) Trustee

If a trustee is appointed in a chapter 11 case or
the debtor is removed as debtor in possession in
a chapter 12 case, the trustee is substituted
automatically for the debtor in possession as a
party in any pending action, proceeding, or mat-
ter.

(b) Successor Trustee

When a trustee dies, resigns, is removed, or
otherwise ceases to hold office during the pend-
ency of a case under the Code (1) the successor
is automatically substituted as a party in any
pending action, proceeding, or matter; and (2)
the successor trustee shall prepare, file, and
transmit to the United States trustee an ac-
counting of the prior administration of the es-
tate.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Paragraph (1) of this rule implements §325 of the
Code. It provides that a pending action or proceeding
continues without abatement and that the trustee’s
successor is automatically substituted as a party
whether it be another trustee or the debtor returned to
possession, as such party.

Paragraph (2) places it within the responsibility of a
successor trustee to file an accounting of the prior ad-
ministration of the estate. If an accounting is impos-
sible to obtain from the prior trustee because of death

Rule 2013

or lack of cooperation, prior reports submitted in the
earlier administration may be updated.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is new. The subdivision provides for
the substitution of a trustee appointed in a chapter 11
case for the debtor in possession in any pending litiga-
tion.

The original provisions of the rule are now in sub-
division (b).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to include any chapter 12
case in which the debtor is removed as debtor in posses-
sion pursuant to §1204(a) of the Code.

Subdivision (b) is amended to require that the ac-
counting of the prior administration which must be
filed with the court is also transmitted to the United
States trustee who is responsible for supervising the
administration of cases and trustees. See 28 U.S.C.
§586(a)(3). Because a court order is not required for the
appointment of a successor trustee, requiring the court
to fix a time for filing the accounting is inefficient and
unnecessary. The United States trustee has supervisory
powers over trustees and may require the successor
trustee to file the accounting within a certain time pe-
riod. If the successor trustee fails to file the accounting
within a reasonable time, the United States trustee or
a party in interest may take appropriate steps includ-
ing a request for an appropriate court order. See 28
U.S.C. §586(a)(3)(G). The words ‘‘with the court’ are de-
leted in subdivision (b)(2) as unnecessary. See Rules
5005(a) and 9001(3).

Rule 2013. Public Record of Compensation
Awarded to Trustees, Examiners, and Profes-
sionals

(a) Record To Be Kept

The clerk shall maintain a public record list-
ing fees awarded by the court (1) to trustees and
attorneys, accountants, appraisers, auctioneers
and other professionals employed by trustees,
and (2) to examiners. The record shall include
the name and docket number of the case, the
name of the individual or firm receiving the fee
and the amount of the fee awarded. The record
shall be maintained chronologically and shall be
kept current and open to examination by the
public without charge. ‘‘Trustees,” as used in
this rule, does not include debtors in possession.

(b) Summary of Record

At the close of each annual period, the clerk
shall prepare a summary of the public record by
individual or firm name, to reflect total fees
awarded during the preceding year. The sum-
mary shall be open to examination by the public
without charge. The clerk shall transmit a copy
of the summary to the United States trustee.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Rule 213. The first
sentence of that rule is omitted because of the provi-
sions in 28 U.S.C. §§586 and 604(f) creating panels of pri-
vate trustees.

The rule is not applicable to standing trustees serv-
ing in chapter 13 cases. See §1302 of the Code.

A basic purpose of the rule is to prevent what Con-
gress has defined as ‘‘cronyism.’” Appointment or em-
ployment, whether in a chapter 7 or 11 case, should not
center among a small select group of individuals unless
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the circumstances are such that it would be warranted.
The public record of appointments to be kept by the
clerk will provide a means for monitoring the appoint-
ment process.

Subdivision (b) provides a convenient source for public
review of fees paid from debtors’ estates in the bank-
ruptcy courts. Thus, public recognition of appoint-
ments, fairly distributed and based on professional
qualifications and expertise, will be promoted and no-
tions of improper favor dispelled. This rule is in keep-
ing with the findings of the Congressional subcommit-
tees as set forth in the House Report of the Committee
on the Judiciary, No. 95-595, 95th Cong., 1st Sess. 89-99
(1977). These findings included the observations that
there were frequent appointments of the same person,
contacts developed between the bankruptcy bar and the
courts, and an unusually close relationship between the
bar and the judges developed over the years. A major
purpose of the new statute is to dilute these practices
and instill greater public confidence in the system.
Rule 2013 implements that laudatory purpose.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

In subdivisions (b) and (c¢) the word awarded is sub-
stituted for the word paid. While clerks do not know if
fees are paid, they can determine what fees are awarded
by the court.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is deleted. The matter contained in
this subdivision is more properly left for regulation by
the United States trustee. When appointing trustees
and examiners and when monitoring applications for
employment of auctioneers, appraisers and other pro-
fessionals, the United States trustee should be sen-
sitive to disproportionate or excessive fees received by
any person.

Subdivision (b), redesignated as subdivision (a), is
amended to reflect the fact that the United States
trustee appoints examiners subject to court approval.

Subdivision (c), redesignated as subdivision (b), is
amended to furnish the United States trustee with a
copy of the annual summary which may assist that of-
fice in the performance of its responsibilities under 28
U.S.C. §586 and the Code.

The rule is not applicable to standing trustees serv-
ing in chapter 12 cases. See §1202 of the Code.

Rule 2014. Employment of Professional Persons

(a) Application for and Order of Employment

An order approving the employment of attor-
neys, accountants, appraisers, auctioneers,
agents, or other professionals pursuant to §327,
§1103, or §1114 of the Code shall be made only on
application of the trustee or committee. The ap-
plication shall be filed and, unless the case is a
chapter 9 municipality case, a copy of the appli-
cation shall be transmitted by the applicant to
the United States trustee. The application shall
state the specific facts showing the necessity for
the employment, the name of the person to be
employed, the reasons for the selection, the pro-
fessional services to be rendered, any proposed
arrangement for compensation, and, to the best
of the applicant’s knowledge, all of the person’s
connections with the debtor, creditors, any
other party in interest, their respective attor-
neys and accountants, the United States trust-
ee, or any person employed in the office of the
United States trustee. The application shall be
accompanied by a verified statement of the per-
son to be employed setting forth the person’s
connections with the debtor, creditors, any
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other party in interest, their respective attor-
neys and accountants, the United States trust-
ee, or any person employed in the office of the
United States trustee.

(b) Services Rendered by Member or Associate of
Firm of Attorneys or Accountants

If, under the Code and this rule, a law partner-
ship or corporation is employed as an attorney,
or an accounting partnership or corporation is
employed as an accountant, or if a named attor-
ney or accountant is employed, any partner,
member, or regular associate of the partnership,
corporation, or individual may act as attorney
or accountant so employed, without further
order of the court.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) is adapted from the second sentence of
former Bankruptcy Rule 215(a). The remainder of that
rule is covered by §327 of the Code.

Subdivision (b) is derived from former Bankruptcy
Rule 215(f). The compensation provisions are set forth
in §504 of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to include retention of profes-
sionals by committees of retired employees pursuant to
§1114 of the Code.

The United States trustee monitors applications filed
under §327 of the Code and may file with the court com-
ments with respect to the approval of such applica-
tions. See 28 U.S.C. §586(a)(3)(H). The United States
trustee also monitors creditors’ committees in accord-
ance with 28 U.S.C. §586(a)(3)(E). The addition of the
second sentence of subdivision (a) is designed to enable
the United States trustee to perform these duties.

Subdivision (a) is also amended to require disclosure
of the professional’s connections with the United
States trustee or persons employed in the United
States trustee’s office. This requirement is not in-
tended to prohibit the employment of such persons in
all cases or to enlarge the definition of ‘‘disinterested
person’’ in §101(13) of the Code. However, the court may
consider a connection with the United States trustee’s
office as a factor when exercising its discretion. Also,
this information should be revealed in the interest of
full disclosure and confidence in the bankruptcy sys-
tem, especially since the United States trustee mon-
itors and may be heard on applications for compensa-
tion and reimbursement of professionals employed
under this rule.

The United States trustee appoints committees pur-
suant to §1102 of the Code which is applicable in chap-
ter 9 cases under §901. In the interest of full disclosure
and confidence in the bankruptcy system, a connection
between the United States trustee and a professional
employed by the committee should be revealed in every
case, including a chapter 9 case. However, since the
United States trustee does not have any role in the em-
ployment of professionals in chapter 9 cases, it is not
necessary in such cases to transmit to the United
States trustee a copy of the application under subdivi-
sion (a) of this rule. See 28 U.S.C. §586(a)(3)(H).

Rule 2015. Duty to Keep Records, Make Reports,
and Give Notice of Case

(a) Trustee or Debtor in Possession

A trustee or debtor in possession shall (1) in a
chapter 7 liquidation case and, if the court di-
rects, in a chapter 11 reorganization case file
and transmit to the United States trustee a
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complete inventory of the property of the debtor
within 30 days after qualifying as a trustee or
debtor in possession, unless such an inventory
has already been filed; (2) keep a record of re-
ceipts and the disposition of money and prop-
erty received; (3) file the reports and summaries
required by §704(8) of the Code which shall in-
clude a statement, if payments are made to em-
ployees, of the amounts of deductions for all
taxes required to be withheld or paid for and in
behalf of employees and the place where these
amounts are deposited; (4) as soon as possible
after the commencement of the case, give notice
of the case to every entity known to be holding
money or property subject to withdrawal or
order of the debtor, including every bank, sav-
ings or building and loan association, public
utility company, and landlord with whom the
debtor has a deposit, and to every insurance
company which has issued a policy having a
cash surrender value payable to the debtor, ex-
cept that notice need not be given to any entity
who has knowledge or has previously been noti-
fied of the case; (b) in a chapter 11 reorganiza-
tion case, on or before the last day of the month
after each calendar quarter until a plan is con-
firmed or the case is converted or dismissed, file
and transmit to the United States trustee a
statement of disbursements made during such
calendar quarter and a statement of the amount
of the fee required pursuant to 28 U.S.C.
§1930(a)(6) that has been paid for such calendar
quarter.

(b) Chapter 12 Trustee and Debtor in Possession

In a chapter 12 family farmer’s debt adjust-
ment case, the debtor in possession shall per-
form the duties prescribed in clauses (2)-(4) of
subdivision (a) of this rule and, if the court di-
rects, shall file and transmit to the United
States trustee a complete inventory of the prop-
erty of the debtor within the time fixed by the
court. If the debtor is removed as debtor in pos-
session, the trustee shall perform the duties of
the debtor in possession prescribed in this para-
graph.

(c) Chapter 13 Trustee and Debtor

(1) Business Cases. In a chapter 13 individual’s
debt adjustment case, when the debtor is en-
gaged in business, the debtor shall perform the
duties prescribed by clauses (2)-(4) of subdivision
(a) of this rule and, if the court directs, shall file
and transmit to the United States trustee a
complete inventory of the property of the debtor
within the time fixed by the court.

(2) Nonbusiness Cases. In a chapter 13 individ-
ual’s debt adjustment case, when the debtor is
not engaged in business, the trustee shall per-
form the duties prescribed by clause (2) of sub-
division (a) of this rule.

(d) Transmission of Reports

In a chapter 11 case the court may direct that
copies or summaries of annual reports and cop-
ies or summaries of other reports shall be
mailed to the creditors, equity security holders,
and indenture trustees. The court may also di-
rect the publication of summaries of any such
reports. A copy of every report or summary
mailed or published pursuant to this subdivision
shall be transmitted to the United States trust-
ee.

Rule 2015

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 1996, eff. Dec. 1,
1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule combines the provisions found in former
Rules 218, 10-208, 11-30 and 13-208 of the Rules of Bank-
ruptcy Procedure. It specifies various duties which are
in addition to those required by §§704, 1106, 1302 and 1304
of the Code.

In subdivision (a) the times permitted to be fixed by
the court in clause (3) for the filing of reports and sum-
maries may be fixed by local rule or order.

Subdivision (b). This subdivision prescribes duties on
either the debtor or trustee in chapter 13 cases, depend-
ing on whether or not the debtor is engaged in business
(§1304 of the Code). The duty of giving notice prescribed
by subdivision (a)(4) is not included in a nonbusiness
case because of its impracticability.

Subdivision (c) is derived from former Chapter X Rule
10-208(c) which, in turn, was derived from §190 of the
Act. The equity security holders to whom the reports
should be sent are those of record at the time of trans-
mittal of such reports.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to add as a duty of the
trustee or debtor in possession the filing of a notice of
or a copy of the petition. The filing of such notice or
a copy of the petition is essential to the protection of
the estate from unauthorized post-petition convey-
ances of real property. Section 549(c) of the Code pro-
tects the title of a good faith purchaser for fair equiva-
lent value unless the notice or copy of the petition is
filed.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to provide the United States
trustee with information needed to perform supervisory
responsibilities in accordance with 28 U.S.C. §586(a)(3)
and to exercise the right to raise, appear and be heard
on issues pursuant to §307 of the Code.

Subdivision (a)(3) is amended to conform to the 1986
amendments to §704(8) of the Code and the United
States trustee system. It may not be necessary for the
court to fix a time to file reports if the United States
trustee requests that they be filed within a specified
time and there is no dispute regarding such time.

Subdivision (a)(5) is deleted because the filing of a no-
tice of or copy of the petition to protect real property
against unauthorized postpetition transfers in a par-
ticular case is within the discretion of the trustee.

The new subdivision (a)(5) was added to enable the
United States trustee, parties in interest, and the court
to determine the appropriate quarterly fee required by
28 U.S.C. §1930(a)(6). The requirements of subdivision
(a)(5) should be satisfied whenever possible by including
this information in other reports filed by the trustee or
debtor in possession. Nonpayment of the fee may result
in dismissal or conversion of the case pursuant to
§1112(b) of the Code.

Rule X-1007(b), which provides that the trustee or
debtor in possession shall cooperate with the United
States trustee by furnishing information that the
United States trustee reasonably requires, is deleted as
unnecessary. The deletion of Rule X-1007(b) should not
be construed as a limitation of the powers of the United
States trustee or of the duty of the trustee or debtor in
possession to cooperate with the United States trustee
in the performance of the statutory responsibilities of
that office.

Subdivision (a)(6) is abrogated as unnecessary. See
§1106(a)(7) of the Code.

Subdivision (a)(7) is abrogated. The closing of a chap-
ter 11 case is governed by Rule 3022.

New subdivision (b), which prescribes the duties of the
debtor in possession and trustee in a chapter 12 case,
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does not prohibit additional reporting requirements
pursuant to local rule or court order.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Subdivision (a)(1) provides that the trustee in a chap-
ter 7 case and, if the court directs, the trustee or debtor
in possession in a chapter 11 case, is required to file and
transmit to the United States trustee a complete in-
ventory of the debtor’s property within 30 days after
qualifying as trustee or debtor in possession, unless
such an inventory has already been filed. Subdivisions
(b) and (c) are amended to clarify that a debtor in pos-
session and trustee in a chapter 12 case, and a debtor in
a chapter 13 case where the debtor is engaged in busi-
ness, are not required to file and transmit to the
United States trustee a complete inventory of the prop-
erty of the debtor unless the court so directs. If the
court so directs, the court also fixes the time limit for
filing and transmitting the inventory.

GAP Report on Rule 2015. No changes since publica-
tion, except for a stylistic change in the first sentence
of the committee note.

Rule 2016. Compensation for Services Rendered
and Reimbursement of Expenses

(a) Application for Compensation or Reimburse-
ment

An entity seeking interim or final compensa-
tion for services, or reimbursement of necessary
expenses, from the estate shall file an applica-
tion setting forth a detailed statement of (1) the
services rendered, time expended and expenses
incurred, and (2) the amounts requested. An ap-
plication for compensation shall include a state-
ment as to what payments have theretofore
been made or promised to the applicant for serv-
ices rendered or to be rendered in any capacity
whatsoever in connection with the case, the
source of the compensation so paid or promised,
whether any compensation previously received
has been shared and whether an agreement or
understanding exists between the applicant and
any other entity for the sharing of compensa-
tion received or to be received for services ren-
dered in or in connection with the case, and the
particulars of any sharing of compensation or
agreement or understanding therefor, except
that details of any agreement by the applicant
for the sharing of compensation as a member or
regular associate of a firm of lawyers or ac-
countants shall not be required. The require-
ments of this subdivision shall apply to an appli-
cation for compensation for services rendered by
an attorney or accountant even though the ap-
plication is filed by a creditor or other entity.
Unless the case is a chapter 9 municipality case,
the applicant shall transmit to the TUnited
States trustee a copy of the application.

(b) Disclosure of Compensation Paid or Prom-
ised to Attorney for Debtor

Every attorney for a debtor, whether or not
the attorney applies for compensation, shall file
and transmit to the United States trustee with-
in 15 days after the order for relief, or at another
time as the court may direct, the statement re-
quired by §329 of the Code including whether the
attorney has shared or agreed to share the com-
pensation with any other entity. The statement
shall include the particulars of any such sharing
or agreement to share by the attorney, but the
details of any agreement for the sharing of the
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compensation with a member or regular associ-
ate of the attorney’s law firm shall not be re-
quired. A supplemental statement shall be filed
and transmitted to the United States trustee
within 15 days after any payment or agreement
not previously disclosed.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rule 219. Many of
the former rule’s requirements are, however, set forth
in the Code. Section 329 requires disclosure by an attor-
ney of transactions with the debtor, §330 sets forth the
bases for allowing compensation, and §504 prohibits
sharing of compensation. This rule implements those
various provisions.

Subdivision (a) includes within its provisions a com-
mittee, member thereof, agent, attorney or accountant
for the committee when compensation or reimburse-
ment of expenses is sought from the estate.

Regular associate of a law firm is defined in Rule
9001(9) to include any attorney regularly employed by,
associated with, or counsel to that law firm. Firm is
defined in Rule 9001(6) to include a partnership or pro-
fessional corporation.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to change ‘‘person’ to ‘‘en-
tity”’. There are occasions in which a governmental
unit may be entitled to file an application under this
rule. The requirement that the application contain a
“detailed statement of services rendered, time ex-
pended and expenses incurred’ gives to the court au-
thority to ensure that the application is both compre-
hensive and detailed. No amendments are made to de-
lineate further the requirements of the application be-
cause the amount of detail to be furnished is a function
of the nature of the services rendered and the complex-
ity of the case.

Subdivision (b) is amended to require that the attor-
ney for the debtor file the §329 statement before the
meeting of creditors. This will assist the parties in con-
ducting the examination of the debtor. In addition, the
amended rule requires the attorney to supplement the
§329 statement if an undisclosed payment is made to
the attorney or a new or amended agreement is entered
into by the debtor and the attorney.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to enable the United States
trustee to perform the duty to monitor applications for
compensation and reimbursement filed under §330 of
the Code. See 28 U.S.C. §586(a)(3)(A).

Subdivision (b) is amended to give the United States
trustee the information needed to determine whether
to request appropriate relief based on excessive fees
under §329(b) of the Code. See Rule 2017.

The words ‘“‘with the court’” are deleted in subdivi-
sions (a) and (b) as unnecessary. See Rules 5005(a) and
9001(3).

Rule 2017. Examination of Debtor’s Transactions
with Debtor’s Attorney

(a) Payment or Transfer to Attorney Before
Order for Relief

On motion by any party in interest or on the
court’s own initiative, the court after notice and
a hearing may determine whether any payment
of money or any transfer of property by the
debtor, made directly or indirectly and in con-
templation of the filing of a petition under the
Code by or against the debtor or before entry of
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the order for relief in an involuntary case, to an
attorney for services rendered or to be rendered
is excessive.

(b) Payment or Transfer to Attorney After Order
for Relief

On motion by the debtor, the United States
trustee, or on the court’s own initiative, the
court after notice and a hearing may determine
whether any payment of money or any transfer
of property or any agreement therefor, by the
debtor to an attorney after entry of an order for
relief in a case under the Code is excessive,
whether the payment or transfer is made or is to
be made directly or indirectly, if the payment,
transfer, or agreement therefor is for services in
any way related to the case.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from §60d of the Act and former
Bankruptcy Rule 220 and implements §329 of the Code.
Information required to be disclosed by the attorney
for a debtor by §329 of the Code and by the debtor in his
Statement of Financial Affairs (Item 115 of Form No. 7,
Item 120 of Form No. 8) will assist the court in deter-
mining whether to proceed under this rule. Section 60d
was enacted in recognition of ‘‘the temptation of a fail-
ing debtor to deal too liberally with his property in em-
ploying counsel to protect him in view of financial re-
verses and probable failure.” In re Wood & Henderson,
210 U.S. 246, 253 (1908). This rule, like §60d of the Act
and §329 of the Code, is premised on the need for and
appropriateness of judicial scrutiny of arrangements
between a debtor and his attorney to protect the credi-
tors of the estate and the debtor against overreaching
by an officer of the court who is in a peculiarly advan-
tageous position to impose on both the creditors and
his client. 2 Collier, Bankruptcy 9329.02 (156th ed. 1980);
MacLachlan, Bankruptcy 318 (1956). Rule 9014 applies to
any contested matter arising under this rule.

This rule is not to be construed to permit post-peti-
tion payments or transfers which may be avoided under
other provisions of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to include within subdivision (a)
a payment or transfer of property by the debtor to an
attorney after the filing of an involuntary petition but
before the order for relief. Any party in interest should
be able to make a motion for a determination of wheth-
er such payment or transfer is excessive because the
funds or property transferred may be property of the
estate.

The United States trustee supervises and monitors
the administration of bankruptcy cases other than
chapter 9 cases and pursuant to §307 of the Code may
raise, appear and be heard on issues relating to fees
paid to the debtor’s attorney. It is consistent with that
role to expect the United States trustee to review
statements filed under Rule 2016(b) and to file motions
relating to excessive fees pursuant to §329 of the Code.

Rule 2018. Intervention; Right to Be Heard
(a) Permissive Intervention
In a case under the Code, after hearing on such
notice as the court directs and for cause shown,
the court may permit any interested entity to
intervene generally or with respect to any speci-
fied matter.
(b) Intervention by Attorney General of a State
In a chapter 7, 11, 12, or 13 case, the Attorney
General of a State may appear and be heard on
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behalf of consumer creditors if the court deter-
mines the appearance is in the public interest,
but the Attorney General may not appeal from
any judgment, order, or decree in the case.

(c) Chapter 9 Municipality Case

The Secretary of the Treasury of the United
States may, or if requested by the court shall,
intervene in a chapter 9 case. Representatives of
the state in which the debtor is located may in-
tervene in a chapter 9 case with respect to mat-
ters specified by the court.

(d) Labor Unions

In a chapter 9, 11, or 12 case, a labor union or
employees’ association, representative of em-
ployees of the debtor, shall have the right to be
heard on the economic soundness of a plan af-
fecting the interests of the employees. A labor
union or employees’ association which exercises
its right to be heard under this subdivision shall
not be entitled to appeal any judgment, order,
or decree relating to the plan, unless otherwise
permitted by law.

(e) Service on Entities Covered by This Rule

The court may enter orders governing the
service of notice and papers on entities per-
mitted to intervene or be heard pursuant to this
rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 8-210, 9-15 and
10-210 and it implements §§1109 and 1164 of the Code.

Pursuant to §1109 of the Code, parties in interest have
a right to be heard and the Securities and Exchange
Commission may raise and be heard on any issue but it
may not take an appeal. That section is applicable in
chapter 9 cases (§901 of the Code) and in chapter 11
cases, including cases under subchapter IV thereof for
the reorganization of a railroad.

In a railroad reorganization case under subchapter IV
of chapter 11, §1164 also gives the right to be heard to
the Interstate Commerce Commission, the Department
of Transportation and any state or local regulatory
commission with jurisdiction over the debtor, but these
entities may not appeal.

This rule does not apply in adversary proceedings.
For intervention in adversary proceedings, see Rule
7024. The rules do not provide any right of compensa-
tion to or reimbursement of expenses for intervenors or
others covered by this rule. Section 503(b)(3)(D) and (4)
is not applicable to the entities covered by this rule.

Subdivision (a) is derived from former Chapter VIII
Rule 8-210 and former Chapter X Rule 10-210. It permits
intervention of an entity (see §101(14), (21) of the Code)
not otherwise entitled to do so under the Code or this
rule. Such a party seeking to intervene must show
cause therefor.

Subdivision (b) specifically grants the appropriate
state’s Attorney General the right to appear and be
heard on behalf of consumer creditors when it is in the
public interest. See House Rep. No. 95-595, 95th Cong.,
1st Sess. (1977) 189. While ‘‘consumer creditor’ is not
defined in the Code or elsewhere, it would include the
type of individual entitled to priority under §507(a)(5)
of the Code, that is, an individual who has deposited
money for the purchase, lease or rental of property or
the purchase of services for the personal, family, or
household use of the individual. It would also include
individuals who purchased or leased property for such
purposes in connection with which there may exist
claims for breach of warranty.

This subdivision does not grant the Attorney General
the status of party in interest. In other contexts, the
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Attorney General will, of course, be a party in interest
as for example, in representing a state in connection
with a tax claim.

Subdivision (c) recognizes the possible interests of the
Secretary of the Treasury or of the state of the debtor’s
locale when a municipality is the debtor. It is derived
from former Chapter IX Rule 9-15 and §85(d) of the Act.

Subdivision (d) is derived from former Chapter X Rule
10-210 which, in turn, was derived from §206 of the Act.
Section 206 has no counterpart in the Code.

Subdivision (e) is derived from former Chapter VIII
Rule 8-210(d). It gives the court flexibility in directing
the type of future notices to be given intervenors.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (d) is amended to make it clear that the
prohibition against appeals by labor unions is limited
only to their participation in connection with the hear-
ings on the plan as provided in subdivision (d). If a
labor union would otherwise have the right to file an
appeal or to be a party to an appeal, this rule does not
preclude the labor union from exercising that right.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivisions (b) and (d) are amended to include chap-
ter 12.

Rule 2019. Representation of Creditors and Egq-
uity Security Holders in Chapter 9 Munici-
pality and Chapter 11 Reorganization Cases

(a) Data Required

In a chapter 9 municipality or chapter 11 reor-
ganization case, except with respect to a com-
mittee appointed pursuant to §1102 or 1114 of the
Code, every entity or committee representing
more than one creditor or equity security holder
and, unless otherwise directed by the court,
every indenture trustee, shall file a verified
statement setting forth (1) the name and address
of the creditor or equity security holder; (2) the
nature and amount of the claim or interest and
the time of acquisition thereof unless it is al-
leged to have been acquired more than one year
prior to the filing of the petition; (3) a recital of
the pertinent facts and circumstances in connec-
tion with the employment of the entity or in-
denture trustee, and, in the case of a committee,
the name or names of the entity or entities at
whose instance, directly or indirectly, the em-
ployment was arranged or the committee was
organized or agreed to act; and (4) with ref-
erence to the time of the employment of the en-
tity, the organization or formation of the com-
mittee, or the appearance in the case of any in-
denture trustee, the amounts of claims or inter-
ests owned by the entity, the members of the
committee or the indenture trustee, the times
when acquired, the amounts paid therefor, and
any sales or other disposition thereof. The state-
ment shall include a copy of the instrument, if
any, whereby the entity, committee, or inden-
ture trustee is empowered to act on behalf of
creditors or equity security holders. A supple-
mental statement shall be filed promptly, set-
ting forth any material changes in the facts con-
tained in the statement filed pursuant to this
subdivision.

(b) Failure To Comply; Effect

On motion of any party in interest or on its
own initiative, the court may (1) determine
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whether there has been a failure to comply with
the provisions of subdivision (a) of this rule or
with any other applicable law regulating the ac-
tivities and personnel of any entity, committee,
or indenture trustee or any other impropriety in
connection with any solicitation and, if it so de-
termines, the court may refuse to permit that
entity, committee, or indenture trustee to be
heard further or to intervene in the case; (2) ex-
amine any representation provision of a deposit
agreement, proxy, trust mortgage, trust inden-
ture, or deed of trust, or committee or other au-
thorization, and any claim or interest acquired
by any entity or committee in contemplation or
in the course of a case under the Code and grant
appropriate relief; and (3) hold invalid any au-
thority, acceptance, rejection, or objection
given, procured, or received by an entity or com-
mittee who has not complied with this rule or
with §1125(b) of the Code.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is a comprehensive regulation of represen-
tation in chapter 9 municipality and in chapter 11 reor-
ganization cases. It is derived from §§209-213 of the Act
and former Chapter X Rule 10-211.

Subdivision (b) is derived from §§212, 213 of the Act. As
used in clause (2), ‘‘other authorization’ would include
a power or warrant of attorney which are specifically
mentioned in §212 of the Act. This rule deals with rep-
resentation provisions in mortgages, trust deeds, etc.
to protect the beneficiaries from unfair practices and
the like. It does not deal with the validation or invali-
dation of security interests generally. If immediate
compliance is not possible, the court may permit a rep-
resentative to be heard on a specific matter, but there
is no implicit waiver of compliance on a permanent
basis.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to exclude from the re-
quirements of this rule committees of retired employ-
ees appointed pursuant to §1114 of the Code. The words
“‘with the clerk” are deleted as unnecessary. See Rules
5005(a) and 9001(3).

Rule 2020. Review of Acts by United States
Trustee

A proceeding to contest any act or failure to
act by the United States trustee is governed by
Rule 9014.

(Added Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1991

The United States trustee performs administrative
functions, such as the convening of the meeting of
creditors and the appointment of trustees and commit-
tees. Most of the acts of the United States trustee are
not controversial and will go unchallenged. However,
the United States trustee is not a judicial officer and
does not resolve disputes regarding the propriety of its
own actions. This rule, which is new, provides a proce-
dure for judicial review of the United States trustee’s
acts or failure to act in connection with the adminis-
tration of the case. For example, if the United States
trustee schedules a §341 meeting to be held 90 days
after the petition is filed, and a party in interest wishes
to challenge the propriety of that act in view of §341(a)
of the Code and Rule 2003 which requires that the meet-
ing be held not more than 40 days after the order for re-
lief, this rule permits the party to do so by motion.
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This rule provides for review of acts already commit-
ted by the United States trustee, but does not provide
for advisory opinions in advance of the act. This rule is
not intended to limit the discretion of the United
States trustee, provided that the United States trust-
ee’s act is authorized by, and in compliance with, the
Code, title 28, these rules, and other applicable law.

PART III—CLAIMS AND DISTRIBUTION TO
CREDITORS AND EQUITY INTEREST
HOLDERS; PLANS

Rule 3001. Proof of Claim
(a) Form and Content

A proof of claim is a written statement setting
forth a creditor’s claim. A proof of claim shall
conform substantially to the appropriate Offi-
cial Form.

(b) Who May Execute

A proof of claim shall be executed by the cred-
itor or the creditor’s authorized agent except as
provided in Rules 3004 and 3005.

(¢) Claim Based on a Writing

When a claim, or an interest in property of the
debtor securing the claim, is based on a writing,
the original or a duplicate shall be filed with the
proof of claim. If the writing has been lost or de-
stroyed, a statement of the circumstances of the
loss or destruction shall be filed with the claim.

(d) Evidence of Perfection of Security Interest

If a security interest in property of the debtor
is claimed, the proof of claim shall be accom-
panied by evidence that the security interest
has been perfected.

(e) Transferred Claim

(1) Transfer of Claim Other Than for Security Be-
fore Proof Filed. If a claim has been transferred
other than for security before proof of the claim
has been filed, the proof of claim may be filed
only by the transferee or an indenture trustee.

(2) Transfer of Claim Other Than for Security
After Proof Filed. If a claim other than one based
on a publicly traded note, bond, or debenture
has been transferred other than for security
after the proof of claim has been filed, evidence
of the transfer shall be filed by the transferee.
The clerk shall immediately notify the alleged
transferor by mail of the filing of the evidence
of transfer and that objection thereto, if any,
must be filed within 20 days of the mailing of
the notice or within any additional time allowed
by the court. If the alleged transferor files a
timely objection and the court finds, after no-
tice and a hearing, that the claim has been
transferred other than for security, it shall
enter an order substituting the transferee for
the transferor. If a timely objection is not filed
by the alleged transferor, the transferee shall be
substituted for the transferor.

(38) Transfer of Claim for Security Before Proof
Filed. If a claim other than one based on a pub-
licly traded note, bond, or debenture has been
transferred for security before proof of the claim
has been filed, the transferor or transferee or
both may file a proof of claim for the full
amount. The proof shall be supported by a state-
ment setting forth the terms of the transfer. If
either the transferor or the transferee files a
proof of claim, the clerk shall immediately no-
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tify the other by mail of the right to join in the
filed claim. If both transferor and transferee file
proofs of the same claim, the proofs shall be
consolidated. If the transferor or transferee does
not file an agreement regarding its relative
rights respecting voting of the claim, payment
of dividends thereon, or participation in the ad-
ministration of the estate, on motion by a party
in interest and after notice and a hearing, the
court shall enter such orders respecting these
matters as may be appropriate.

(4) Transfer of Claim for Security After Proof
Filed. If a claim other than one based on a pub-
licly traded note, bond, or debenture has been
transferred for security after the proof of claim
has been filed, evidence of the terms of the
transfer shall be filed by the transferee. The
clerk shall immediately notify the alleged
transferor by mail of the filing of the evidence
of transfer and that objection thereto, if any,
must be filed within 20 days of the mailing of
the notice or within any additional time allowed
by the court. If a timely objection is filed by the
alleged transferor, the court, after notice and a
hearing, shall determine whether the claim has
been transferred for security. If the transferor or
transferee does not file an agreement regarding
its relative rights respecting voting of the
claim, payment of dividends thereon, or partici-
pation in the administration of the estate, on
motion by a party in interest and after notice
and a hearing, the court shall enter such orders
respecting these matters as may be appropriate.

(5) Service of Objection or Motion,; Notice of Hear-
ing. A copy of an objection filed pursuant to
paragraph (2) or (4) or a motion filed pursuant to
paragraph (3) or (4) of this subdivision together
with a notice of a hearing shall be mailed or
otherwise delivered to the transferor or trans-
feree, whichever is appropriate, at least 30 days
prior to the hearing.

(f) Evidentiary Effect

A proof of claim executed and filed in accord-
ance with these rules shall constitute prima
facie evidence of the validity and amount of the
claim.

(g)! To the extent not inconsistent with the
United States Warehouse Act or applicable
State law, a warehouse receipt, scale ticket, or
similar document of the type routinely issued as
evidence of title by a grain storage facility, as
defined in section 557 of title 11, shall constitute
prima facie evidence of the validity and amount
of a claim of ownership of a quantity of grain.

(As amended Pub. L. 98-353, title III, §354, July
10, 1984, 98 Stat. 361; Apr. 30, 1991, eff. Aug. 1,
1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rules
301 and 302. The Federal Rules of Evidence, made appli-
cable to cases under the Code by Rule 1101, do not pre-
scribe the evidentiary effect to be accorded particular
documents. Subdivision (f) of this rule supplements the
Federal Rules of Evidence as they apply to cases under
the Code.

Subdivision (c). This subdivision is similar to former
Bankruptcy Rule 302(c) and continues the requirement

180 in original. Subsec. (g) enacted without a catchline.
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for the filing of any written security agreement and
provides that the filing of a duplicate of a writing un-
derlying a claim authenticates the claim with the same
effect as the filing of the original writing. Cf. Rules
1001(4) and 1003 of F.R. of Evid. Subdivision (d) together
with the requirement in the first sentence of subdivi-
sion (c) for the filing of any written security agree-
ment, is designed to facilitate the determination
whether the claim is secured and properly perfected so
as to be valid against the trustee.

Subdivision (d). ‘‘Satisfactory evidence’ of perfection,
which is to accompany the proof of claim, would in-
clude a duplicate of an instrument filed or recorded, a
duplicate of a certificate of title when a security inter-
est is perfected by notation on such a certificate, a
statement that pledged property has been in possession
of the secured party since a specified date, or a state-
ment of the reasons why no action was necessary for
perfection. The secured creditor may not be required to
file a proof of claim under this rule if he is not seeking
allowance of a claim for a deficiency. But see §506(d) of
the Code.

Subdivision (e). The rule recognizes the differences be-
tween an unconditional transfer of a claim and a trans-
fer for the purpose of security and prescribes a proce-
dure for dealing with the rights of the transferor and
transferee when the transfer is for security. The rule
clarifies the procedure to be followed when a transfer
precedes or follows the filing of the petition. The inter-
ests of sound administration are served by requiring
the post-petition transferee to file with the proof of
claim a statement of the transferor acknowledging the
transfer and the consideration for the transfer. Such a
disclosure will assist the court in dealing with evils
that may arise out of post-bankruptcy traffic in claims
against an estate. Monroe v. Scofield, 135 F.2d 725 (10th
Cir. 1943); In re Philadelphia & Western Ry., 64 F. Supp.
738 (E.D. Pa. 1946); cf. In re Latham Lithographic Corp.,
107 F.2d 749 (2d Cir. 1939). Both paragraphs (1) and (3) of
this subdivision, which deal with a transfer before the
filing of a proof of claim, recognize that the transferee
may be unable to obtain the required statement from
the transferor, but in that event a sound reason for
such inability must accompany the proof of claim filed
by the transferee.

Paragraphs (3) and (4) clarify the status of a claim
transferred for the purpose of security. An assignee for
security has been recognized as a rightful claimant in
bankruptcy. Feder v. John Engelhorn & Sons, 202 F.2d 411
(2d Cir. 1953). An assignor’s right to file a claim not-
withstanding the assignment was sustained in In re R &
L Engineering Co., 182 F. Supp. 317 (S.D. Cal. 1960). Fa-
cilitation of the filing of proofs by both claimants as
holders of interests in a single claim is consonant with
equitable treatment of the parties and sound adminis-
tration. See In re Latham Lithographic Corp., 107 F.2d 749
(2d Cir. 1939).

Paragraphs (2) and (4) of subdivision (e) deal with the
transfer of a claim after proof has been filed. Evidence
of the terms of the transfer required to be disclosed to
the court will facilitate the court’s determination of
the appropriate order to be entered because of the
transfer.

Paragraph (5) describes the procedure to be followed
when an objection is made by the transferor to the
transferee’s filed evidence of transfer.

NOTES OF ADVISORY COMMITTEE ON RULES—1987

Subdivision (g) was added by §354 of the 1984 amend-
ments.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended in anticipation of future
revision and renumbering of the Official Forms.

Subdivision (e) is amended to limit the court’s role to
the adjudication of disputes regarding transfers of
claims. If a claim has been transferred prior to the fil-
ing of a proof of claim, there is no need to state the
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consideration for the transfer or to submit other evi-
dence of the transfer. If a claim has been transferred
other than for security after a proof of claim has been
filed, the transferee is substituted for the transferor in
the absence of a timely objection by the alleged trans-
feror. In that event, the clerk should note the transfer
without the need for court approval. If a timely objec-
tion is filed, the court’s role is to determine whether a
transfer has been made that is enforceable under non-
bankruptcy law. This rule is not intended either to en-
courage or discourage postpetition transfers of claims
or to affect any remedies otherwise available under
nonbankruptcy law to a transferor or transferee such
as for misrepresentation in connection with the trans-
fer of a claim. ‘‘After notice and a hearing” as used in
subdivision (e) shall be construed in accordance with
paragraph (5).

The words ‘“‘with the clerk’” in subdivision (e)(2) and
(e)(4) are deleted as unnecessary. See Rules 5005(a) and
9001(3).

REFERENCES IN TEXT

The United States Warehouse Act, referred to in
subd. (g), is Part C of act Aug. 11, 1916, ch. 313, 39 Stat.
486, as amended, which is classified generally to chap-
ter 10 (§241 et seq.) of Title 7, Agriculture. For complete
classification of this Act to the Code, see Short Title
note set out under section 241 of Title 7 and Tables.

1984 AMENDMENT
Subd. (g). Pub. L. 98-353 added subd. (g).

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

Rule 3002. Filing Proof of Claim or Interest

(a) Necessity for Filing

An unsecured creditor or an equity security
holder must file a proof of claim or interest for
the claim or interest to be allowed, except as
provided in Rules 1019(3), 3003, 3004, and 3005.

(b) Place of Filing

A proof of claim or interest shall be filed in
accordance with Rule 5005.

(c) Time for filing

In a chapter 7 liquidation, chapter 12 family
farmer’s debt adjustment, or chapter 13 individ-
ual’s debt adjustment case, a proof of claim is
timely filed if it is filed not later than 90 days
after the first date set for the meeting of credi-
tors called under §341(a) of the Code, except as
follows:

(1) A proof of claim filed by a governmental
unit is timely filed if it is filed not later than
180 days after the date of the order for relief.
On motion of a governmental unit before the
expiration of such period and for cause shown,
the court may extend the time for filing of a
claim by the governmental unit.

(2) In the interest of justice and if it will not
unduly delay the administration of the case,
the court may extend the time for filing a
proof of claim by an infant or incompetent
person or the representative of either.

(3) An unsecured claim which arises in favor
of an entity or becomes allowable as a result
of a judgment may be filed within 30 days
after the judgment becomes final if the judg-
ment is for the recovery of money or property
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from that entity or denies or avoids the enti-
ty’s interest in property. If the judgment im-
poses a liability which is not satisfied, or a
duty which is not performed within such pe-
riod or such further time as the court may
permit, the claim shall not be allowed.

(4) A claim arising from the rejection of an
executory contract or unexpired lease of the
debtor may be filed within such time as the
court may direct.

(5) If notice of insufficient assets to pay a
dividend was given to creditors pursuant to
Rule 2002(e), and subsequently the trustee no-
tifies the court that payment of a dividend ap-
pears possible, the clerk shall notify the credi-
tors of that fact and that they may file proofs
of claim within 90 days after the mailing of
the notice.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 1996, eff. Dec. 1,
1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is substantially a restate-
ment of the general requirement that claims be proved
and filed. The exceptions refer to Rule 3003 providing
for the filing of claims in chapter 9 and 11 cases, and to
Rules 3004 and 3005 authorizing claims to be filed by the
debtor or trustee and the filing of a claim by a contin-
gent creditor of the debtor.

A secured claim need not be filed or allowed under
§502 or §506(d) unless a party in interest has requested
a determination and allowance or disallowance under
§502.

Subdivision (c) is adapted from former Bankruptcy
Rule 302(e) but changes the time limits on the filing of
claims in chapter 7 and 13 cases from six months to 90
days after the first date set for the meeting of credi-
tors. The special rule for early filing by a secured credi-
tor in a chapter 13 case, in former Rule 13-302(e)(1) is
not continued.

Although the claim of a secured creditor may have
arisen before the petition, a judgment avoiding the se-
curity interest may not have been entered until after
the time for filing claims has expired. Under Rule
3002(c)(3) the creditor who did not file a secured claim
may nevertheless file an unsecured claim within the
time prescribed. A judgment does not become final for
the purpose of starting the 30 day period provided for
by paragraph (3) until the time for appeal has expired
or, if an appeal is taken, until the appeal has been dis-
posed of. In re Tapp, 61 F. Supp. 594 (W.D. Ky. 1945).

Paragraph (1) is derived from former Bankruptcy
Rule 302(e). The governmental unit may move for an
extension of the 90 day period. Pursuant to §501(c) of
the Code, if the government does not file its claim
within the proper time period, the debtor or trustee
may file on its behalf. An extension is not needed by
the debtor or trustee because the right to file does not
arise until the government’s time has expired.

Paragraph (4) is derived from former chapter rules.
(See, e.g., Rule 11-33(a)(2)(B). In light of the reduced
time it is necessary that a party with a claim arising
from the rejection of an executory contract have suffi-
cient time to file that claim. This clause allows the
court to fix an appropriate time.

Paragraph (5) of subdivision (c¢) is correlated with the
provision in Rule 2002(e) authorizing notification to
creditors of estates from which no dividends are antici-
pated. The clause permits creditors who have refrained
from filing claims after receiving notification to be
given an opportunity to file when subsequent develop-
ments indicate the possibility of a dividend. The notice
required by this clause must be given in the manner
provided in Rule 2002. The information relating to the
discovery of assets will usually be obtained by the
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clerk from the trustee’s interim reports or special noti-
fication by the trustee.

Provision is made in Rule 2002(a) and (h) for notifying
all creditors of the fixing of a time for filing claims
against a surplus under paragraph (6). This paragraph
does not deal with the distribution of the surplus. Ref-
erence must also be made to §726(a)(2)(C) and (3) which
permits distribution on late filed claims.

Paragraph (6) is only operative in a chapter 7 case. In
chapter 13 cases, the plan itself provides the distribu-
tion to creditors which is not necessarily dependent on
the size of the estate.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended by adding a reference to
Rule 1019(4). Rule 1019(4) provides that claims actually
filed by a creditor in a chapter 11 or 13 case shall be
treated as filed in a superseding chapter 7 case. Claims
deemed filed in a chapter 11 case pursuant to §1111(a) of
the Code are not considered as filed in a superseding
chapter 7 case. The creditor must file a claim in the su-
perseding chapter 7 case.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to conform to the renum-
bering of subdivisions of Rule 1019. Subdivision (c¢) is
amended to include chapter 12 cases. Subdivision (c¢)(4)
is amended to clarify that it includes a claim arising
from the rejection of an unexpired lease.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

The amendments are designed to conform to
§§502(b)(9) and 726(a) of the Code as amended by the
Bankruptcy Reform Act of 1994.

The Reform Act amended §726(a)(1) and added
§502(b)(9) to the Code to govern the effects of a tardily
filed claim. Under §502(b)(9), a tardily filed claim must
be disallowed if an objection to the proof of claim is
filed, except to the extent that a holder of a tardily
filed claim is entitled to distribution under §726(a)(1),
(2), or (3).

The phrase ‘‘in accordance with this rule’ is deleted
from Rule 3002(a) to clarify that the effect of filing a
proof of claim after the expiration of the time pre-
scribed in Rule 3002(c) is governed by §502(b)(9) of the
Code, rather than by this rule.

Section 502(b)(9) of the Code provides that a claim of
a governmental unit shall be timely filed if it is filed
“‘before 180 days after the date of the order for relief”
or such later time as the Bankruptcy Rules provide. To
avoid any confusion as to whether a governmental
unit’s proof of claim is timely filed under §502(b)(9) if
it is filed on the 180th day after the order for relief,
paragraph (1) of subdivision (c¢) provides that a govern-
mental unit’s claim is timely if it is filed not later
than 180 days after the order for relief.

References to ‘‘the United States, a state, or subdivi-
sion thereof” in paragraph (1) of subdivision (c) are
changed to ‘‘governmental unit” to avoid different
treatment among foreign and domestic governments.

GAP Report on Rule 3002. After publication of the pro-
posed amendments, the Bankruptcy Reform Act of 1994
amended sections 726 and 502(b) of the Code to clarify
the rights of creditors who tardily file a proof of claim.
In view of the Reform Act, proposed new subdivision (d)
of Rule 3002 has been deleted from the proposed amend-
ments because it is no longer necessary. In addition,
subdivisions (a) and (c¢) have been changed after publi-
cation to clarify that the effect of tardily filing a proof
of claim is governed by §502(b)(9) of the Code, rather
than by this rule.

The amendments to §502(b) also provide that a gov-
ernmental unit’s proof of claim is timely filed if it is
filed before 180 days after the order for relief. Proposed
amendments to Rule 3002(c)(1) were added to the pub-
lished amendments to conform to this statutory change
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and to avoid any confusion as to whether a claim by a
governmental unit is timely if it is filed on the 180th
day.

The committee note has been re-written to explain
the rule changes designed to conform to the Reform
Act.

Rule 3003. Filing Proof of Claim or Equity Secu-
rity Interest in Chapter 9 Municipality or
Chapter 11 Reorganization Cases

(a) Applicability of Rule
This rule applies in chapter 9 and 11 cases.

(b) Schedule of Liabilities and List of Equity Se-
curity Holders

(1) Schedule of Liabilities. The schedule of li-
abilities filed pursuant to §521(1) of the Code
shall constitute prima facie evidence of the va-
lidity and amount of the claims of creditors, un-
less they are scheduled as disputed, contingent,
or unliquidated. It shall not be necessary for a
creditor or equity security holder to file a proof
of claim or interest except as provided in sub-
division (c)(2) of this rule.

(2) List of Equity Security Holders. The list of
equity security holders filed pursuant to Rule
1007(a)(3) shall constitute prima facie evidence
of the validity and amount of the equity secu-
rity interests and it shall not be necessary for
the holders of such interests to file a proof of in-
terest.

(¢) Filing Proof of Claim

(1) Who May File. Any creditor or indenture
trustee may file a proof of claim within the time
prescribed by subdivision (c¢)(3) of this rule.

(2) Who Must File. Any creditor or equity secu-
rity holder whose claim or interest is not sched-
uled or scheduled as disputed, contingent, or un-
liquidated shall file a proof of claim or interest
within the time prescribed by subdivision (¢)(3)
of this rule; any creditor who fails to do so shall
not be treated as a creditor with respect to such
claim for the purposes of voting and distribu-
tion.

(3) Time for Filing. The court shall fix and for
cause shown may extend the time within which
proofs of claim or interest may be filed. Not-
withstanding the expiration of such time, a
proof of claim may be filed to the extent and
under the conditions stated in Rule 3002(c)(2),
(¢)(3), and (c)(4).

(4) Effect of Filing Claim or Interest. A proof of
claim or interest executed and filed in accord-
ance with this subdivision shall supersede any
scheduling of that claim or interest pursuant to
§521(1) of the Code.

(5) Filing by Indenture Trustee. An indenture
trustee may file a claim on behalf of all known
or unknown holders of securities issued pursu-
ant to the trust instrument under which it is
trustee.

(d) Proof of Right to Record Status

For the purposes of Rules 3017, 3018 and 3021
and for receiving notices, an entity who is not
the record holder of a security may file a state-
ment setting forth facts which entitle that en-
tity to be treated as the record holder. An objec-
tion to the statement may be filed by any party
in interest.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). This rule applies only in chapter 9 and
chapter 11 cases. It is adapted from former Chapter X
Rule 10401 and provides an exception to the require-
ment for filing proofs of claim and interest as expressed
in §§925 and 1111(a) of the Code.

Subdivision (b). This general statement implements
§§925 and 1111(a) of the Code.

Subdivision (c). This subdivision permits, in paragraph
(1), the filing of a proof of claim but does not make it
mandatory. Paragraph (2) requires, as does the Code,
filing when a claim is scheduled as disputed, contin-
gent, or unliquidated as to amount. It is the creditor’s
responsibility to determine if the claim is accurately
listed. Notice of the provision of this rule is provided
for in Official Form No. 16, the order for the meeting of
creditors. In an appropriate case the court may order
creditors whose claims are scheduled as disputed, con-
tingent, or unliquidated be notified of that fact but the
procedure is left to the discretion of the court.

Subdivision (d) is derived from former Chapter X Rule
10-401(f).

Except with respect to the need and time for filing
claims, the other aspects concerning claims covered by
Rules 3001 and 3002 are applicable in chapter 9 and 11
cases.

Holders of equity security interests need not file
proofs of interest. Voting and distribution participa-
tion is dependent on ownership as disclosed by the ap-
propriate records of a transfer agent or the corporate
or other business records at the time prescribed in
Rules 3017 and 3021.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Paragraph (3) of subdivision (c¢) is amended to permit
the late filing of claims by infants or incompetent per-
sons under the same circumstances that permit late fil-
ings in cases under chapter 7, 12, or 13. The amendment
also provides sufficient time in which to file a claim
that arises from a postpetition judgment against the
claimant for the recovery of money or property or the
avoidance of a lien. It also provides for purposes of
clarification that upon rejection of an executory con-
tract or unexpired lease, the court shall set a time for
filing a claim arising therefrom despite prior expira-
tion of the time set for filing proofs of claim.

The caption of paragraph (4) of subdivision (c) is
amended to indicate that it applies to a proof of claim.

Rule 3004. Filing of Claims by Debtor or Trustee

If a creditor fails to file a proof of claim on or
before the first date set for the meeting of credi-
tors called pursuant to §341(a) of the Code, the
debtor or trustee may do so in the name of the
creditor, within 30 days after expiration of the
time for filing claims prescribed by Rule 3002(c)
or 3003(c), whichever is applicable. The clerk
shall forthwith mail notice of the filing to the
creditor, the debtor and the trustee. A proof of
claim filed by a creditor pursuant to Rule 3002
or Rule 3003(c), shall supersede the proof filed by
the debtor or trustee.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule 303
but conforms with the changes made by §501(c) of the
Code. Rule 303 permitted only the filing of tax and wage
claims by the debtor. Section 501(c) of the Code, how-
ever, permits the filing by the debtor or trustee on be-
half of any creditor.

It is the policy of the Code that debtors’ estates
should be administered for the benefit of creditors
without regard to the dischargeability of their claims.
After their estates have been closed, however, dis-
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charged debtors may find themselves saddled with li-
abilities, particularly for taxes, which remain unpaid
because of the failure of creditors holding nondis-
chargeable claims to file proofs of claim and receive
distributions thereon. The result is that the debtor is
deprived of an important benefit of the Code without
any fault or omission on the debtor’s part and without
any objective of the Code being served thereby.

Section 501(c) of the Code authorizes a debtor or
trustee to file a proof of claim for any holder of a
claim. Although all claims may not be nondischarge-
able, it may be difficult to determine, in particular,
whether tax claims survive discharge. See Plumb, Fed-
eral Tax Liens and Priorities in Bankruptcy, 43 Ref. J. 37,
43-44 (1969); 1 Collier, Bankruptcy Y17.14 (14th ed. 1967); 3
id. 1523.06 (15th ed. 1979). To eliminate the necessity of
the resolution of this troublesome issue, the option ac-
corded the debtor by the Code does not depend on the
nondischargeability of the claim. No serious adminis-
trative problems and no unfairness to creditors seemed
to develop from adoption of Rule 303, the forerunner to
§501(c). The authority to file is conditioned on the
creditor’s failure to file the proof of claim on or before
the first date set for the meeting of creditors, which is
the date a claim must ordinarily be filed in order to be
voted in a chapter 7 case. Notice to the creditor is pro-
vided to enable him to file a proof of claim pursuant to
Rule 3002, which proof, when filed, would supersede the
proof filed by the debtor or trustee. Notice to the trust-
ee would serve to alert the trustee to the special char-
acter of the proof and the possible need for supple-
mentary evidence of the validity and amount of the
claim. If the trustee does not qualify until after a proof
of claim is filed by the debtor pursuant to this rule, he
should be notified as soon as practicable thereafter.

To the extent the claim is allowed and dividends paid
thereon, it will be reduced or perhaps paid in full. If the
claim is also filed pursuant to Rule 3005, only one dis-
tribution thereon may be made. As expressly required
by Rule 3005 and by the purpose of this rule such dis-
tribution must diminish the claim.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Under the rule as amended, the debtor or trustee in
a chapter 7 or 13 case has 120 days from the first date
set for the meeting of creditors to file a claim for the
creditor. During the first 90 days of that period the
creditor in a chapter 7 or 13 case may file a claim as
provided by Rule 3002(c). If the creditor fails to file a
claim, the debtor or trustee shall have an additional 30
days thereafter to file the claim. A proof of claim filed
by a creditor supersedes a claim filed by the debtor or
trustee only if it is timely filed within the 90 days al-
lowed under Rule 3002(c).

Rule 3005. Filing of Claim, Acceptance, or Rejec-
tion by Guarantor, Surety, Indorser, or Other
Codebtor

(a) Filing of Claim

If a creditor has not filed a proof of claim pur-
suant to Rule 3002 or 3003(c), an entity that is or
may be liable with the debtor to that creditor,
or who has secured that creditor, may, within 30
days after the expiration of the time for filing
claims prescribed by Rule 3002(c) or 3003(c)
whichever is applicable, execute and file a proof
of claim in the name of the creditor, if known,
or if unknown, in the entity’s own name. No dis-
tribution shall be made on the claim except on
satisfactory proof that the original debt will be
diminished by the amount of distribution. A
proof of claim filed by a creditor pursuant to
Rule 3002 or 3003(c) shall supersede the proof of
claim filed pursuant to the first sentence of this
subdivision.

Rule 3006

(b) Filing of Acceptance or Rejection; Substi-
tution of Creditor

An entity which has filed a claim pursuant to
the first sentence of subdivision (a) of this rule
may file an acceptance or rejection of a plan in
the name of the creditor, if known, or if un-
known, in the entity’s own name but if the cred-
itor files a proof of claim within the time per-
mitted by Rule 3003(c) or files a notice prior to
confirmation of a plan of the creditor’s inten-
tion to act in the creditor’s own behalf, the
creditor shall be substituted for the obligor with
respect to that claim.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Rules 304 and 10-402.
Together with §501(b) of the Code, the rule makes clear
that anyone who may be liable on a debt of the debtor,
including a surety, guarantor, indorser, or other co-
debtor, is authorized to file in the name of the creditor
of the debtor.

Subdivision (a). Rule 3002(c) provides the time period
for filing proofs of claim in chapter 7 and 13 cases; Rule
3003(c) provides the time, when necessary, for filing
claims in a chapter 9 or 11 case.

Subdivision (b). This subdivision applies in chapter 9
and 11 cases as distinguished from chapter 7 cases. It
permits voting for or against a plan by an obligor who
files a claim in place of the creditor.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The words ‘“‘with the court’ in subdivision (b) are de-
leted as unnecessary. See Rules 5005(a) and 9001(3).

Rule 3006. Withdrawal of Claim; Effect on Ac-
ceptance or Rejection of Plan

A creditor may withdraw a claim as of right
by filing a notice of withdrawal, except as pro-
vided in this rule. If after a creditor has filed a
proof of claim an objection is filed thereto or a
complaint is filed against that creditor in an ad-
versary proceeding, or the creditor has accepted
or rejected the plan or otherwise has partici-
pated significantly in the case, the creditor may
not withdraw the claim except on order of the
court after a hearing on notice to the trustee or
debtor in possession, and any creditors’ commit-
tee elected pursuant to §705(a) or appointed pur-
suant to §1102 of the Code. The order of the
court shall contain such terms and conditions as
the court deems proper. Unless the court orders
otherwise, an authorized withdrawal of a claim
shall constitute withdrawal of any related ac-
ceptance or rejection of a plan.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 305 and 10-404.

Since 1938 it has generally been held that Rule 41
F.R.Civ.P. governs the withdrawal of a proof of claim.
In re Empire Coal Sales Corp., 45 F. Supp. 974, 976
(S.D.N.Y.), aff’d sub nom. Kleid v. Ruthbell Coal Co., 131
F.2d 372, 373 (2d Cir. 1942); Kelso v. MacLaren, 122 F.2d
867, 870 (8th Cir. 1941); In re Hills, 35 F. Supp. 532, 533
(W.D. Wash. 1940). Accordingly, the cited cases held
that after an objection has been filed a proof of claim
may be withdrawn only subject to approval by the
court. This constitutes a restriction of the right of
withdrawal as recognized by some though by no means
all of the cases antedating the promulgation of the
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Federal Rules of Civil Procedure. See 3 Collier Bank-
ruptcy, 157.12 (14th ed. 1961); Note, 20 Bost. U. L. Rev.
121 (1940).

The filing of a claim does not commence an adversary
proceeding but the filing of an objection to the claim
initiates a contest that must be disposed of by the
court. This rule recognizes the applicability of the con-
siderations underlying Rule 41(a) F.R.Civ.P. to the
withdrawal of a claim after it has been put in issue by
an objection. Rule 41(a)(2) F.R.Civ.P. requires leave of
court to obtain dismissal over the objection of a de-
fendant who has pleaded a counterclaim prior to the
service of the plaintiff’s motion to dismiss. Although
the applicability of this provision to the withdrawal of
a claim was assumed in Conway v. Union Bank of Swit-
cerland, 204 F.2d 603, 608 (2d Cir. 1953), Kleid v. Ruthbell
Coal Co., supra, Kelso v. MacLaren, supra, and In re Hills,
supra, this rule vests discretion in the court to grant,
deny, or condition the request of a creditor to with-
draw, without regard to whether the trustee has filed a
merely defensive objection or a complaint seeking an
affirmative recovery of money or property from the
creditor.

A number of pre-1938 cases sustained denial of a credi-
tor’s request to withdraw proof of claim on the ground
of estoppel or election of remedies. 2 Remington, Bank-
ruptcy 186 (Henderson ed. 1956); cf. 3 Collier, supra
957.12, at 201 (1964). Voting a claim for a trustee was an
important factor in the denial of a request to withdraw
in Standard Varnish Works v. Haydock, 143 Fed. 318,
319-20 (6th Cir. 1906), and In re Cann, 47 F.2d 661, 662
(W.D. Pa. 1931). And it has frequently been recognized
that a creditor should not be allowed to withdraw a
claim after accepting a dividend. In re Friedmann, 1 Am.
B. R. 510, 512 (Ref., S.D.N.Y. 1899); 3 Collier 205 (1964); cf.
In re O’Gara Coal Co., 12 F.2d 426, 429 (7th Cir.), cert. de-
nied, 271 U.S. 683 (1926). It was held in Industrial Credit
Co. v. Hazen, 222 F.2d 225 (8th Cir. 1955), however, that
although a claimant had participated in the first meet-
ing of creditors and in the examination of witnesses,
the creditor was entitled under Rule 41(a)(1) F.R.Civ.P.
to withdraw the claim as of right by filing a notice of
withdrawal before the trustee filed an objection under
§57g of the Act. While this rule incorporates the post-
1938 case law referred to in the first paragraph of this
note, it rejects the inference drawn in the Hacen case
that Rule 41(a) F.R.Civ.P. supersedes the pre-1938 case
law that vests discretion in the court to deny or re-
strict withdrawal of a claim by a creditor on the
ground of estoppel or election of remedies. While purely
formal or technical participation in a case by a credi-
tor who has filed a claim should not deprive the credi-
tor of the right to withdraw the claim, a creditor who
has accepted a dividend or who has voted in the elec-
tion of a trustee or otherwise participated actively in
proceedings in a case should be permitted to withdraw
only with the approval of the court on terms it deems
appropriate after notice to the trustee. 3 Collier 205-06
(1964).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This amendment is stylistic. Notice of the hearing
need not be given to committees of equity security
holders appointed pursuant to §1102 or committees of
retired employees appointed pursuant to §1114 of the
Code.

Rule 3007. Objections to Claims

An objection to the allowance of a claim shall
be in writing and filed. A copy of the objection
with notice of the hearing thereon shall be
mailed or otherwise delivered to the claimant,
the debtor or debtor in possession and the trust-
ee at least 30 days prior to the hearing. If an ob-
jection to a claim is joined with a demand for
relief of the kind specified in Rule 7001, it be-
comes an adversary proceeding.
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(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from §47a(8) of the Act and
former Bankruptcy Rule 306. It prescribes the manner
in which an objection to a claim shall be made and no-
tice of the hearing thereon given to the claimant. The
requirement of a writing does not apply to an objection
to the allowance of a claim for the purpose of voting for
a trustee or creditors’ committee in a chapter 7 case.
See Rule 2003.

The contested matter initiated by an objection to a
claim is governed by rule 9014, unless a counterclaim by
the trustee is joined with the objection to the claim.
The filing of a counterclaim ordinarily commences an
adversary proceeding subject to the rules in Part VII.

While the debtor’s other creditors may make objec-
tions to the allowance of a claim, the demands of or-
derly and expeditious administration have led to a rec-
ognition that the right to object is generally exercised
by the trustee. Pursuant to §502(a) of the Code, how-
ever, any party in interest may object to a claim. But
under §704 the trustee, if any purpose would be served
thereby, has the duty to examine proofs of claim and
object to improper claims.

By virtue of the automatic allowance of a claim not
objected to, a dividend may be paid on a claim which
may thereafter be disallowed on objection made pursu-
ant to this rule. The amount of the dividend paid before
the disallowance in such event would be recoverable by
the trustee in an adversary proceeding.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The words ‘““with the court” are deleted as unneces-
sary. See Rules 5005(a) and 9001(3).

Rule 3008. Reconsideration of Claims

A party in interest may move for reconsider-
ation of an order allowing or disallowing a claim
against the estate. The court after a hearing on
notice shall enter an appropriate order.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 502(j) of the Code deals only with the recon-
sideration of allowed claims as did former §57k of the
Act and General Order 21(b). It had sometimes been
held that a referee had no jurisdiction to reconsider a
disallowed claim, or the amount or priority of an al-
lowed claim, at the instance of the claimant. See, e.g.,
In re Gouse, 7T F. Supp. 106 (M.D. Pa. 1934); In re Tomlin-
son & Dye, Inc., 3 F. Supp. 800 (N.D. Okla. 1933). This
view disregarded §2a(2) of the Act and the ‘‘ancient and
elementary power’’ of a referee as a court to reconsider
orders. In re Pottasch Brow. Co., Inc., 19 F.2d 613, 616 (2d
Cir. 1935); Castaner v. Mora, 234 F.2d 710 (1st Cir. 1956).
This rule recognizes, as did former Bankruptcy Rule
307, the power of the court to reconsider an order of dis-
allowance on appropriate motion.

Reconsideration of a claim that has been previously
allowed or disallowed after objection is discretionary
with the court. The right to seek reconsideration of an
allowed claim, like the right to object to its allowance,
is generally exercised by the trustee if one has quali-
fied and is performing the duties of that office with rea-
sonable diligence and fidelity. A request for reconsider-
ation of a disallowance would, on the other hand, ordi-
narily come from the claimant.

A proof of claim executed and filed in accordance
with the rules in this Part III is prima facie evidence
of the validity and the amount of the claim notwith-
standing a motion for reconsideration of an order of al-
lowance. Failure to respond does not constitute an ad-
mission, though it may be deemed a consent to a recon-
sideration. In re Goble Boat Co., 190 Fed. 92 (N.D.N.Y.
1911). The court may decline to reconsider an order of
allowance or disallowance without notice to any ad-
verse party and without affording any hearing to the
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movant. If a motion to reconsider is granted, notice
and hearing must be afforded to parties in interest be-
fore the previous action in the claim taken in respect
to the claim may be vacated or modified. After recon-
sideration, the court may allow or disallow the claim,
increase or decrease the amount of a prior allowance,
accord the claim a priority different from that origi-
nally assigned it, or enter any other appropriate order.

The rule expands §502(j) which provides for reconsid-
eration of an allowance only before the case is closed.
Authorities have disagreed as to whether reconsider-
ation may be had after a case has been reopened. Com-
pare 3 Collier Bankruptcy 57.23[4] (14th ed. 1964), see
generally 3 id. 95602.10 (15th ed. 1979), with 2 Remington,
Bankruptcy 498 (Henderson ed. 1956). If a case is re-
opened as provided in §350(b) of the Code, reconsider-
ation of the allowance or disallowance of a claim may
be sought and granted in accordance with this rule.

Rule 3009. Declaration and Payment of Divi-
dends in a Chapter 7 Liquidation Case

In a chapter 7 case, dividends to creditors
shall be paid as promptly as practicable. Divi-
dend checks shall be made payable to and
mailed to each creditor whose claim has been al-
lowed, unless a power of attorney authorizing
another entity to receive dividends has been ex-
ecuted and filed in accordance with Rule 9010. In
that event, dividend checks shall be made pay-
able to the creditor and to the other entity and
shall be mailed to the other entity.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
22, 1993, eff. Aug. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 308 and
11-35(a). The preparation of records showing dividends
declared and to whom payable is subject to prescription
by the Director of the Administrative Office pursuant
to Rule 5003(e). The rule governs distributions to credi-
tors having priority as well as to general unsecured
creditors. Notwithstanding the detailed statutory pro-
visions regulating the declaration of dividends, a nec-
essarily wide discretion over this matter has been rec-
ognized to reside in the court. See 3A Collier, Bank-
ruptcy 965.03 (14th ed. 1975): 1 Proceedings of Seminar for
Newly Appointed Referees in Bankruptcy 173 (1964). Al-
though the rule leaves to the discretion of the court
the amount and the times of dividend payments, it rec-
ognizes the creditors’ right to as prompt payment as
practicable.

The second and third sentences of the rule make ex-
plicit the method of payment of dividends and afford
protection of the interests of the creditor and the hold-
er of a power of attorney authorized to receive pay-
ment.

The rule does not permit variance at local option.
This represents a marked change from former Bank-
ruptcy Rule 308.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is amended to delete the requirement that
the court approve the amounts and times of distribu-
tions in chapter 7 cases. This change recognizes the
role of the United States trustee in supervising trust-
ees. Other amendments are stylistic and make no sub-
stantive change.

Rule 3010. Small Dividends and Payments in
Chapter 7 Liquidation, Chapter 12 Family
Farmer’s Debt Adjustment, and Chapter 13
Individual’s Debt Adjustment Cases

(a) Chapter 7 Cases

In a chapter 7 case no dividend in an amount
less than $5 shall be distributed by the trustee

Rule 3011

to any creditor unless authorized by local rule
or order of the court. Any dividend not distrib-
uted to a creditor shall be treated in the same
manner as unclaimed funds as provided in §347
of the Code.

(b) Chapter 12 and Chapter 13 Cases

In a chapter 12 or chapter 13 case no payment
in an amount less than $15 shall be distributed
by the trustee to any creditor unless authorized
by local rule or order of the court. Funds not
distributed because of this subdivision shall ac-
cumulate and shall be paid whenever the accu-
mulation aggregates $15. Any funds remaining
shall be distributed with the final payment.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule permits a court to eliminate the dispropor-
tionate expense and inconvenience incurred by the issu-
ance of a dividend check of less than $5 (or $15 in a
chapter 13 case). Creditors are more irritated than
pleased to receive such small dividends, but the money
is held subject to their specific request as are un-
claimed dividends under §347(a) of the Code. When the
trustee deposits undistributed dividends pursuant to a
direction in accordance with this rule the trustee
should file with the clerk a list of the names and ad-
dresses, so far as known, of the persons entitled to the
money so deposited and the respective amounts payable
to them pursuant to Rule 3011. In a chapter 13 case, the
small dividend will accumulate and will be payable at
the latest, with the final dividend. Local rule or order
may change the practice permitted in this rule and, in
that connection, the order may be incorporated in the
order confirming a chapter 13 plan.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to include chapter 12 cases.

Rule 3011. Unclaimed Funds in Chapter 7 Lig-
uidation, Chapter 12 Family Farmer’s Debt
Adjustment, and Chapter 13 Individual’s
Debt Adjustment Cases

The trustee shall file a list of all known names
and addresses of the entities and the amounts
which they are entitled to be paid from remain-
ing property of the estate that is paid into court
pursuant to §347(a) of the Code.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 310.
The operative provisions of that rule, however, are con-
tained in §347(a) of the Code, requiring the trustee to
stop payment of checks remaining unpaid 90 days after
distribution. The rule adds the requirement of filing a
list of the names and addresses of the persons entitled
to these dividends. This rule applies in a chapter 7 or
13 case but not in a chapter 9 or 11 case. The latter
cases are governed by §347(b) of the Code which pro-
vides for unclaimed distributions to be returned to the
debtor or other entity acquiring the assets of the debt-
or.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The title of this rule is amended to include chapter 12
cases. The words “‘with the clerk’ are deleted as unnec-
essary. See Rules 5005(a) and 9001(3).
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Rule 3012. Valuation of Security

The court may determine the value of a claim
secured by a lien on property in which the estate
has an interest on motion of any party in inter-
est and after a hearing on notice to the holder
of the secured claim and any other entity as the
court may direct.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Pursuant to §506(a) of the Code, secured claims are to
be valued and allowed as secured to the extent of the
value of the collateral and unsecured, to the extent it
is enforceable, for the excess over such value. The valu-
ation of secured claims may become important in dif-
ferent contexts e.g., to determine the issue of adequate
protection under §361, impairment under §1124, or
treatment of the claim in a plan pursuant to §1129(b) of
the Code. This rule permits the issue to be raised on
motion by a party in interest. The secured creditor is
entitled to notice of the hearing on the motion and the
court may direct that others in the case also receive
such notice.

An adversary proceeding is commenced when the va-
lidity, priority, or extent of a lien is at issue as pre-
scribed by Rule 7001. That proceeding is relevant to the
basis of the lien itself while valuation under Rule 3012
would be for the purposes indicated above.

Rule 3013. Classification of Claims and Interests

For the purposes of the plan and its accept-
ance, the court may, on motion after hearing on
notice as the court may direct, determine class-
es of creditors and equity security holders pur-
suant to §§1122, 1222(b)(1), and 1322(b)(1) of the
Code.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Sections 1122 and 1322(b)(1) set the standards for clas-
sifying claims and interests but provide that such clas-
sification is accomplished in the plan. This rule does
not change the standards; rather it recognizes that it
may be desirable or necessary to establish proper clas-
sification before a plan can be formulated. It provides
for a court hearing on such notice as the court may di-
rect.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to include chapter 12 cases.

Rule 3014. Election Under §1111(b) by Secured
Creditor in Chapter 9 Municipality or Chap-
ter 11 Reorganization Case

An election of application of §1111(b)(2) of the
Code by a class of secured creditors in a chapter
9 or 11 case may be made at any time prior to
the conclusion of the hearing on the disclosure
statement or within such later time as the court
may fix. If the disclosure statement is condi-
tionally approved pursuant to Rule 3017.1, and a
final hearing on the disclosure statement is not
held, the election of application of §1111(b)(2)
may be made not later than the date fixed pur-
suant to Rule 3017.1(a)(2) or another date the
court may fix. The election shall be in writing
and signed unless made at the hearing on the
disclosure statement. The election, if made by
the majorities required by §1111(b)(1)(A)(i), shall
be binding on all members of the class with re-
spect to the plan.
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(As amended Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Pursuant to §1111(b)(1) of the Code, a nonrecourse se-
cured loan is converted, automatically, into a recourse
loan thereby entitling the creditor to an unsecured de-
ficiency claim if the value of the collateral is less than
the debt. The class, however, may retain the loan as a
nonrecourse loan by electing application of §1111(b)(2)
by the majorities stated in §1111(b)(1)(A)(i). That sec-
tion does not specify any time periods for making the
election.

Rule 3014 provides that if no agreement is negotiated,
the election of §1111(b)(2) of the Code may be made at
any time prior to conclusion of the hearing on the dis-
closure statement. Once the hearing has been con-
cluded, it would be too late for a secured creditor class
to demand different treatment unless the court has
fixed a later time. This would be the case if, for exam-
ple, a public class of secured creditors should have an
approved disclosure statement prior to electing under
§1111(b).

Generally it is important that the proponent of a
plan ascertain the position of the secured creditor class
before a plan is proposed. The secured creditor class
must know the prospects of its treatment under the
plan before it can intelligently determine its rights
under §1111(b). The rule recognizes that there may be
negotiations between the proponent of the plan and the
secured creditor leading to a representation of desired
treatment under §1111(b). If that treatment is approved
by the requisite majorities of the class and culminates
in a written, signed statement filed with the court,
that statement becomes binding and the class may not
thereafter demand different treatment under §1111(b)
with respect to that plan. The proponent of the plan is
thus enabled to seek approval of the disclosure state-
ment and transmit the plan for voting in anticipation
of confirmation. Only if that plan is not confirmed may
the class of secured creditors thereafter change its
prior election.

While this rule and the Code refer to a class of se-
cured creditors it should be noted that ordinarily each
secured creditor is in a separate and distinct class. In
that event, the secured creditor has the sole power to
determine application of §1111(b) with respect to that
claim.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

This amendment provides a deadline for electing ap-
plication of §1111(b)(2) in a small business case in which
a conditionally approved disclosure statement is fi-
nally approved without a hearing.

GAP Report on Rule 3014. No changes to the published
draft.

Rule 3015. Filing, Objection to Confirmation, and
Modification of a Plan in a Chapter 12 Fam-
ily Farmer’s Debt Adjustment or a Chapter
13 Individual’s Debt Adjustment Case

(a) Chapter 12 Plan

The debtor may file a chapter 12 plan with the
petition. If a plan is not filed with the petition,
it shall be filed within the time prescribed by
§1221 of the Code.

(b) Chapter 13 Plan

The debtor may file a chapter 13 plan with the
petition. If a plan is not filed with the petition,
it shall be filed within 15 days thereafter, and
such time may not be further extended except
for cause shown and on notice as the court may
direct. If a case is converted to chapter 13, a
plan shall be filed within 15 days thereafter, and
such time may not be further extended except
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for cause shown and on notice as the court may
direct.

(¢) Dating

Every proposed plan and any modification
thereof shall be dated.

(d) Notice and Copies

The plan or a summary of the plan shall be in-
cluded with each notice of the hearing on con-
firmation mailed pursuant to Rule 2002. If re-
quired by the court, the debtor shall furnish a
sufficient number of copies to enable the clerk
to include a copy of the plan with the notice of
the hearing.

(e) Transmission to United States Trustee

The clerk shall forthwith transmit to the
United States trustee a copy of the plan and any
modification thereof filed pursuant to subdivi-
sion (a) or (b) of this rule.

(f) Objection to Confirmation; Determination of
Good Faith in the Absence of an Objection

An objection to confirmation of a plan shall be
filed and served on the debtor, the trustee, and
any other entity designated by the court, and
shall be transmitted to the United States trust-
ee, before confirmation of the plan. An objection
to confirmation is governed by Rule 9014. If no
objection is timely filed, the court may deter-
mine that the plan has been proposed in good
faith and not by any means forbidden by law
without receiving evidence on such issues.

(g) Modification of Plan After Confirmation

A request to modify a plan pursuant to §1229
or §1329 of the Code shall identify the proponent
and shall be filed together with the proposed
modification. The clerk, or some other person as
the court may direct, shall give the debtor, the
trustee, and all creditors not less than 20 days
notice by mail of the time fixed for filing objec-
tions and, if an objection is filed, the hearing to
consider the proposed modification, unless the
court orders otherwise with respect to creditors
who are not affected by the proposed modifica-
tion. A copy of the notice shall be transmitted
to the United States trustee. A copy of the pro-
posed modification, or a summary thereof, shall
be included with the notice. If required by the
court, the proponent shall furnish a sufficient
number of copies of the proposed modification,
or a summary thereof, to enable the clerk to in-
clude a copy with each notice. Any objection to
the proposed modification shall be filed and
served on the debtor, the trustee, and any other
entity designated by the court, and shall be
transmitted to the United States trustee. An ob-
jection to a proposed modification is governed
by Rule 9014.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991; Apr.
22, 1993, eff. Aug. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 1321 provides only that the ‘‘debtor shall file
a plan.” No time periods are specified, nor is any other
detail provided. The rule requires a chapter 13 plan to
be filed either with the petition or within 15 days there-
after. The court may, for cause, extend the time. The
rule permits a summary of the plan to be transmitted
with the notice of the hearing on confirmation. The
court may, however, require the plan itself to be trans-
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mitted and the debtor to supply enough copies for this
purpose. In the former rules under Chapter XIII the
plan would accompany the notice of the first meeting
of creditors. It is more important for the plan or a sum-
mary of its terms to be sent with the notice of the con-
firmation hearing. At that hearing objections to the
plan will be heard by the court.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to include chapter 12 plans. Sec-
tion 1221 of the Code requires the debtor to file a chap-
ter 12 plan not later than 90 days after the order for re-
lief, except that the court may extend the period if an
extension is ‘‘substantially justified.”

Subdivision (e) enables the United States trustee to
monitor chapter 12 and chapter 13 plans pursuant to 28
U.S.C. §586(a)(3)(C).

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (b) is amended to provide a time limit for
filing a plan after a case has been converted to chapter
13. The substitution of ‘“‘may’ for ‘‘shall” is stylistic
and makes no substantive change.

Subdivision (d) is amended to clarify that the plan or
a summary of the plan must be included with each no-
tice of the confirmation hearing in a chapter 12 case
pursuant to Rule 2002(a).

Subdivision (f) is added to expand the scope of the rule
to govern objections to confirmation in chapter 12 and
chapter 13 cases. The subdivision also is amended to in-
clude a provision that permits the court, in the absence
of an objection, to determine that the plan has been
proposed in good faith and and not by any means for-
bidden by law without the need to receive evidence on
these issues. These matters are now governed by Rule
3020.

Subdivision (g) is added to provide a procedure for
post-confirmation modification of chapter 12 and chap-
ter 13 plans. These procedures are designed to be simi-
lar to the procedures for confirmation of plans. How-
ever, if no objection is filed with respect to a proposed
modification of a plan after confirmation, the court is
not required to hold a hearing. See §1229(b)(2) and
§1329(b)(2) which provide that the plan as modified be-
comes the plan unless, after notice and a hearing, such
modification is disapproved. See §102(1). The notice of
the time fixed for filing objections to the proposed
modification should set a date for a hearing to be held
in the event that an objection is filed.

Amendments to the title of this rule are stylistic and
make no substantive change.

Rule 3016. Filing of Plan and Disclosure State-
ment in Chapter 9 Municipality and Chapter
11 Reorganization Cases

(a) Identification of Plan

Every proposed plan and any modification
thereof shall be dated and, in a chapter 11 case,
identified with the name of the entity or enti-
ties submitting or filing it.

(b) Disclosure Statement

In a chapter 9 or 11 case, a disclosure state-
ment under §1125 or evidence showing compli-
ance with §1126(b) of the Code shall be filed with
the plan or within a time fixed by the court.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 1996, eff. Dec. 1,
1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule implements the Code provisions concerning
the filing of plans in chapters 9 and 11.

Chapter 9 Cases. Section 941 provides that the debtor
may file a plan with the petition or thereafter but
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within a time fixed by the court. A rule, therefore, is
unnecessary to specify the time for filing chapter 9
plans.

Chapter 11 Nonrailroad Cases. Section 1121 contains de-
tailed provisions with respect to who may file a chapter
11 plan and, in part, the time period. Section 1121(a)
permits a debtor to file a plan with the petition or at
any time during the case. Section 1121(b) and (c) grants
exclusive periods of 120 days and 180 days for the debtor
to file and obtain acceptance of a plan. Failure to take
advantage of these periods or the appointment of a
trustee would permit other parties in interest to file a
plan. These statutory provisions are not repeated in
the rules.

Chapter 11 Railroad Cases. Pursuant to subchapter IV
of chapter 11, §1121 of the Code is applicable in railroad
cases; see §§1161, 103(g). A trustee, however, is to be ap-
pointed in every case; thus, pursuant to §1121(c), any
party in interest may file a plan. See discussion of sub-
division (a) of this rule, infra.

Subdivision (a). Section 1121(c), while permitting par-
ties in interest a limited right to file plans, does not
provide any time limitation. This subdivision sets as
the deadline, the conclusion of the hearing on the dis-
closure statement. The court may, however, grant addi-
tional time. It is derived from former Chapter X Rule
10-301(c)(2) which used, as the cut-off time, the conclu-
sion of the hearing on approval of a plan. As indicated,
supra, §1121(a) permits a debtor to file a plan at any
time during the chapter 11 case. Under §1121(c), parties
other than a debtor may file a plan only after a trustee
is appointed or the debtor’s exclusive time expires.

Subdivision (b) requires plans to be properly identi-
fied.

Subdivision (c). This provision is new. In chapter 9 and
11 cases (including railroad reorganization cases) post-
petition solicitation of votes on a plan requires trans-
mittal of a disclosure statement, the contents of which
have been approved by the court. See §1125 of the Code.
A prepetition solicitation must either have been in
conformity with applicable nonbankruptcy law or, if
none, the disclosure must have been of adequate infor-
mation as set forth in §1125 of the Code. See §1126(b).
Subdivision (¢) of this rule provides the time for filing
the disclosure statement or evidence of compliance
with §1126(b) which ordinarily will be with the plan but
the court may allow a later time or the court may, pur-
suant to the last sentence, fix a time certain. Rule 3017
deals with the hearing on the disclosure statement. The
disclosure statement, pursuant to §1125 is to contain
adequate information. ‘‘Adequate information’ is de-
fined in §1125(a) as information that would permit a
reasonable creditor or equity security holder to make
an informed judgment on the plan.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to enlarge the time for fil-
ing competing plans. A party in interest may not file
a plan without leave of court only if an order approving
a disclosure statement relating to another plan has
been entered and a decision on confirmation of the plan
has not been entered. This subdivision does not fix a
deadline beyond which a debtor may not file a plan.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Section 1121(c) gives a party in interest the right to
file a chapter 11 plan after expiration of the period
when only the debtor may file a plan. Under §1121(d),
the exclusive period in which only the debtor may file
a plan may be extended, but only if a party in interest
so requests and the court, after notice and a hearing,
finds cause for an extension. Subdivision (a) is abro-
gated because it could have the effect of extending the
debtor’s exclusive period for filing a plan without satis-
fying the requirements of §1121(d). The abrogation of
subdivision (a) does not affect the court’s discretion
with respect to the scheduling of hearings on the ap-
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proval of disclosure statements when more than one
plan has been filed.

The amendment to subdivision (c), redesignated as
subdivision (b), is stylistic.

GAP Report on Rule 3016. No changes since publica-
tion, except for a stylistic change.

Rule 3017. Court Consideration of Disclosure
Statement in Chapter 9 Municipality and
Chapter 11 Reorganization Cases

(a) Hearing on Disclosure Statement and Objec-
tions

Except as provided in Rule 3017.1, after a dis-
closure statement is filed in accordance with
Rule 3016(b), the court shall hold a hearing on at
least 25 days’ notice to the debtor, creditors, eq-
uity security holders and other parties in inter-
est as provided in Rule 2002 to consider the dis-
closure statement and any objections or modi-
fications thereto. The plan and the disclosure
statement shall be mailed with the notice of the
hearing only to the debtor, any trustee or com-
mittee appointed under the Code, the Securities
and Exchange Commission, and any party in in-
terest who requests in writing a copy of the
statement or plan. Objections to the disclosure
statement shall be filed and served on the debt-
or, the trustee, any committee appointed under
the Code, and any other entity designated by the
court, at any time before the disclosure state-
ment is approved or by an earlier date as the
court may fix. In a chapter 11 reorganization
case, every notice, plan, disclosure statement,
and objection required to be served or mailed
pursuant to this subdivision shall be transmit-
ted to the United States trustee within the time
provided in this subdivision.

(b) Determination on Disclosure Statement

Following the hearing the court shall deter-
mine whether the disclosure statement should
be approved.

(c) Dates Fixed for Voting on Plan and Confirma-
tion
On or before approval of the disclosure state-
ment, the court shall fix a time within which
the holders of claims and interests may accept
or reject the plan and may fix a date for the
hearing on confirmation.

(d) Transmission and Notice to United States
Trustee, Creditors, and Equity Security Hold-
ers

Upon approval of a disclosure statement,—!?
except to the extent that the court orders other-
wise with respect to one or more unimpaired
classes of creditors or equity security holders—
the debtor in possession, trustee, proponent of
the plan, or clerk as the court orders shall mail
to all creditors and equity security holders, and
in a chapter 11 reorganization case shall trans-
mit to the United States trustee,

(1) the plan or a court-approved summary of
the plan;

(2) the disclosure statement approved by the
court;

(3) notice of the time within which accept-
ances and rejections of the plan may be filed;
and

180 in original. The comma probably should not appear.
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(4) any other information as the court may
direct, including any court opinion approving
the disclosure statement or a court-approved
summary of the opinion.

In addition, notice of the time fixed for filing
objections and the hearing on confirmation shall
be mailed to all creditors and equity security
holders in accordance with Rule 2002(b), and a
form of ballot conforming to the appropriate Of-
ficial Form shall be mailed to creditors and eq-
uity security holders entitled to vote on the
plan. If the court opinion is not transmitted or
only a summary of the plan is transmitted, the
court opinion or the plan shall be provided on
request of a party in interest at the plan pro-
ponent’s expense. If the court orders that the
disclosure statement and the plan or a summary
of the plan shall not be mailed to any unim-
paired class, notice that the class is designated
in the plan as unimpaired and notice of the
name and address of the person from whom the
plan or summary of the plan and disclosure
statement may be obtained upon request and at
the plan proponent’s expense, shall be mailed to
members of the unimpaired class together with
the notice of the time fixed for filing objections
to and the hearing on confirmation. For the pur-
poses of this subdivision, creditors and equity
security holders shall include holders of stock,
bonds, debentures, notes, and other securities of
record on the date the order approving the dis-
closure statement is entered or another date
fixed by the court, for cause, after notice and a
hearing.
(e) Transmission to Beneficial Holders of Securi-
ties

At the hearing held pursuant to subdivision (a)
of this rule, the court shall consider the proce-
dures for transmitting the documents and infor-
mation required by subdivision (d) of this rule to
beneficial holders of stock, bonds, debentures,
notes, and other securities, determine the ade-
quacy of the procedures, and enter any orders
the court deems appropriate.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 11, 1997, eff. Dec. 1,
1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Rule 10-303 which
dealt with the approval of a Chapter X plan by the
court. There is no requirement for plan approval in a
chapter 9 or 11 case under the Code but there is the re-
quirement that a disclosure statement containing ade-
quate financial information be approved by the court
after notice and a hearing before votes on a plan are so-
licited. Section 1125(b) of the Code is made applicable in
chapter 9 cases by §901(a). It is also applicable in rail-
road reorganization cases under subchapter IV of chap-
ter 11; see §1161 of the Code.

Subdivision (a) of this rule provides for the hearing on
the disclosure statement. Thus, a hearing would be re-
quired in all cases; whether it may be ex parte would
depend on the circumstances of the case, but a mere ab-
sence of objections would not eliminate the need for a
hearing; see §102(1) of the Code.

No provision similar to former Rule 10-303(f) is in-
cluded. That subdivision together with former Rule
10-304 prohibited solicitation of votes until after entry
of an order approving the plan. Section 1125(b) of the
Code explicitly provides that votes on a plan may not
be solicited until a disclosure statement approved by
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the court is transmitted. Pursuant to the change in
rulemaking power, a comparable provision in this rule
is unnecessary. 28 U.S.C. §2075.

Copies of the disclosure statement and plan need not
be mailed with the notice of the hearing or otherwise
transmitted prior to the hearing except with respect to
the parties explicitly set forth in the subdivision.

It should be noted that, by construction, the singular
includes the plural. Therefore, the phrase ‘‘plan or
plans” or ‘‘disclosure statement or statements’ has not
been used although the possibility of multiple plans
and statements is recognized.

Subdivision (d) permits the court to require a party
other than the clerk of the bankruptcy court to bear
the responsibility for transmitting the notices and doc-
uments specified in the rule when votes on the plan are
solicited. Ordinarily the person responsible for such
mailing will be the proponent of the plan. In rare cases
the clerk may be directed to mail these documents,
particularly when the trustee would have the respon-
sibility but there is insufficient money in the estate to
enable the trustee to perform this task.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (d). Section 1125(c) of the Code requires
that the entire approved disclosure statement be pro-
vided in connection with voting on a plan. The court is
authorized by §1125(c) to approve different disclosure
statements for different classes. Although the rule does
not permit the mailing of a summary of the disclosure
statement in place of the approved disclosure state-
ment, the court may approve a summary of the disclo-
sure statement to be mailed with the complete disclo-
sure statement to those voting on the plan.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to enable the United States
trustee to monitor and comment with regard to chap-
ter 11 disclosure statements and plans. The United
States trustee does not perform these functions in a
chapter 9 municipal debt adjustment case. See 28 U.S.C.
§586(a)(3)(B).

Subdivision (d) is amended to give the court the dis-
cretion to direct that one or more unimpaired classes
shall not receive disclosure statements, plans, or sum-
maries of plans. Members of unimpaired classes are not
entitled to vote on the plan. Although disclosure state-
ments enable members of unimpaired classes to make
informed judgments as to whether to object to con-
firmation because of lack of feasibility or other
grounds, in an unusual case the court may direct that
disclosure statements shall not be sent to such classes
if to do so would not be feasible considering the size of
the unimpaired classes and the expense of printing and
mailing. In any event, all creditors are entitled to no-
tice of the time fixed for filing objections and notice of
the hearing to consider confirmation of the plan pursu-
ant to Rule 2002(b) and the requirement of such notice
may not be excused with respect to unimpaired classes.
The amendment to subdivision (d) also ensures that the
members of unimpaired classes who do not receive such
documents will have sufficient information so that
they may request these documents in advance of the
hearing on confirmation. The amendment to subdivi-
sion (d) is not intended to give the court the discretion
to dispense with the mailing of the plan and disclosure
statement to governmental units holding claims enti-
tled to priority under §507(a)(7) because they may not
be classified. See §1123(a)(1).

The words ‘“‘with the court’ in subdivision (a) are de-
leted as unnecessary. See Rules 5005(a) and 9001(3). Ref-
erence to the Official Form number in subdivision (d) is
deleted in anticipation of future revision and renum-
bering of the Official Forms.

Subdivision (e) is designed to ensure that appropriate
measures are taken for the plan, disclosure statement,
ballot and other materials which are required to be



Rule 3017.1

transmitted to creditors and equity security holders
under this rule to reach the beneficial holders of securi-
ties held in nominee name. Such measures may include
orders directing the trustee or debtor in possession to
reimburse the nominees out of the funds of the estate
for the expenses incurred by them in distributing mate-
rials to beneficial holders. In most cases, the plan pro-
ponent will not know the identities of the beneficial
holders and therefore it will be necessary to rely on the
nominal holders of the securities to distribute the plan
materials to the beneficial owners.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Subdivision (a) is amended to provide that it does not
apply to the extent provided in new Rule 3017.1, which
applies in small business cases.

Subdivision (d) is amended to provide flexibility in fix-
ing the record date for the purpose of determining the
holders of securities who are entitled to receive docu-
ments pursuant to this subdivision. For example, if
there may be a delay between the oral announcement
of the judge’s order approving the disclosure statement
and entry of the order on the court docket, the court
may fix the date on which the judge orally approves the
disclosure statement as the record date so that the par-
ties may expedite preparation of the lists necessary to
facilitate the distribution of the plan, disclosure state-
ment, ballots, and other related documents.

The court may set a record date pursuant to subdivi-
sion (d) only after notice and a hearing as provided in
§102(1) of the Code. Notice of a request for an order fix-
ing the record date may be included in the notice of the
hearing to consider approval of the disclosure state-
ment mailed pursuant to Rule 2002(b).

If the court fixes a record date pursuant to subdivi-
sion (d) with respect to the holders of securities, and
the holders are impaired by the plan, the judge also
should order that the same record date applies for the
purpose of determining eligibility for voting pursuant
to Rule 3018(a).

Other amendments to this rule are stylistic.

GAP Report on Rule 3017. No changes to the published
draft.

Rule 3017.1. Court Consideration of Disclosure
Statement in a Small Business Case

(a) Conditional Approval of Disclosure Statement

If the debtor is a small business and has made
a timely election to be considered a small busi-
ness in a chapter 11 case, the court may, on ap-
plication of the plan proponent, conditionally
approve a disclosure statement filed in accord-
ance with Rule 3016(b). On or before conditional
approval of the disclosure statement, the court
shall:

(1) fix a time within which the holders of
claims and interests may accept or reject the
plan;

(2) fix a time for filing objections to the dis-
closure statement;

(3) fix a date for the hearing on final ap-
proval of the disclosure statement to be held if
a timely objection is filed; and

(4) fix a date for the hearing on confirma-
tion.

(b) Application of Rule 3017

Rule 3017(a), (b), (c), and (e) do not apply to a
conditionally approved disclosure statement.
Rule 3017(d) applies to a conditionally approved
disclosure statement, except that conditional
approval is considered approval of the disclosure
statement for the purpose of applying Rule
3017(d).
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(c) Final Approval

(1) Notice. Notice of the time fixed for filing
objections and the hearing to consider final ap-
proval of the disclosure statement shall be given
in accordance with Rule 2002 and may be com-
bined with notice of the hearing on confirmation
of the plan.

(2) Objections. Objections to the disclosure
statement shall be filed, transmitted to the
United States trustee, and served on the debtor,
the trustee, any committee appointed under the
Code and any other entity designated by the
court at any time before final approval of the
disclosure statement or by an earlier date as the
court may fix.

(3) Hearing. If a timely objection to the disclo-
sure statement is filed, the court shall hold a
hearing to consider final approval before or com-
bined with the hearing on confirmation of the
plan.

(Added Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1997

This rule is added to implement §1125(f) that was
added to the Code by the Bankruptcy Reform Act of
1994.

The procedures for electing to be considered a small
business are set forth in Rule 1020. If the debtor is a
small business and has elected to be considered a small
business, §1125(f) permits the court to conditionally ap-
prove a disclosure statement subject to final approval
after notice and a hearing. If a disclosure statement is
conditionally approved, and no timely objection to the
disclosure statement is filed, it is not necessary for the
court to hold a hearing on final approval.

GAP Report on Rule 3017.1. No change to the published
draft.

Rule 3018. Acceptance or Rejection of Plan in a
Chapter 9 Municipality or a Chapter 11 Reor-
ganization Case

(a) Entities Entitled To Accept or Reject Plan;
Time for Acceptance or Rejection

A plan may be accepted or rejected in accord-
ance with §1126 of the Code within the time
fixed by the court pursuant to Rule 3017. Subject
to subdivision (b) of this rule, an equity security
holder or creditor whose claim is based on a se-
curity of record shall not be entitled to accept
or reject a plan unless the equity security hold-
er or creditor is the holder of record of the secu-
rity on the date the order approving the disclo-
sure statement is entered or on another date
fixed by the court, for cause, after notice and a
hearing. For cause shown, the court after notice
and hearing may permit a creditor or equity se-
curity holder to change or withdraw an accept-
ance or rejection. Notwithstanding objection to
a claim or interest, the court after notice and
hearing may temporarily allow the claim or in-
terest in an amount which the court deems prop-
er for the purpose of accepting or rejecting a
plan.

(b) Acceptances or Rejections Obtained Before
Petition

An equity security holder or creditor whose
claim is based on a security of record who ac-
cepted or rejected the plan before the com-
mencement of the case shall not be deemed to
have accepted or rejected the plan pursuant to
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§1126(b) of the Code unless the equity security
holder or creditor was the holder of record of the
security on the date specified in the solicitation
of such acceptance or rejection for the purposes
of such solicitation. A holder of a claim or inter-
est who has accepted or rejected a plan before
the commencement of the case under the Code
shall not be deemed to have accepted or rejected
the plan if the court finds after notice and hear-
ing that the plan was not transmitted to sub-
stantially all creditors and equity security hold-
ers of the same class, that an unreasonably
short time was prescribed for such creditors and
equity security holders to accept or reject the
plan, or that the solicitation was not in compli-
ance with §1126(b) of the Code.

(c) Form of Acceptance or Rejection

An acceptance or rejection shall be in writing,
identify the plan or plans accepted or rejected,
be signed by the creditor or equity security
holder or an authorized agent, and conform to
the appropriate Official Form. If more than one
plan is transmitted pursuant to Rule 3017, an ac-
ceptance or rejection may be filed by each credi-
tor or equity security holder for any number of
plans transmitted and if acceptances are filed
for more than one plan, the creditor or equity
security holder may indicate a preference or
preferences among the plans so accepted.

(d) Acceptance or Rejection by Partially Secured
Creditor

A creditor whose claim has been allowed in
part as a secured claim and in part as an unse-
cured claim shall be entitled to accept or reject
a plan in both capacities.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule applies in chapter 9, 11 and 13 cases under
the Code. The references in the rule to equity security
holders will not, however, be relevant in chapter 9 or 13
cases. The rule will be of little utility in a chapter 13
case because only secured creditors may be requested
to vote on a plan; unsecured creditors are not entitled
to vote; see §1325(a)(4), (5) of the Code.

Subdivision (a) is derived from former Rule 10-305(a).
It substitutes, in a reorganization case, entry of the
order approving the disclosure statement for the order
approving a plan in conformity with the differences be-
tween Chapter X and chapter 11. In keeping with the
underlying theory it continues to recognize that the
lapse of time between the filing of the petition and
entry of such order will normally be significant and,
during that interim, bonds and equity interests can
change ownership.

Subdivision (b) recognizes the former Chapter XI prac-
tice permitting a plan and acceptances to be filed with
the petition, as does §1126(b) of the Code. However, be-
cause a plan under chapter 11 may affect shareholder
interests, there should be reference to a record date of
ownership. In this instance the appropriate record date
is that used in the prepetition solicitation materials
because it is those acceptances or rejections which are
being submitted to the court.

While §1126(c), (d), and (e) prohibits use of an accept-
ance or rejection not procured in good faith, the added
provision in subdivision (b) of the rule is somewhat
more detailed. It would prohibit use of prepetition ac-
ceptances or rejections when some but not all impaired
creditors or equity security holders are solicited or
when they are not given a reasonable opportunity to

Rule 3019

submit their acceptances or rejections. This provision
together with §1126(e) gives the court the power to nul-
lify abusive solicitation procedures.

Subdivision (c). It is possible that multiple plans may
be before the court for confirmation. Pursuant to
§1129(c) of the Code, the court may confirm only one
plan but is required to consider the preferences ex-
pressed by those accepting the plans in determining
which one to confirm.

Subdivisions (d) and (e) of former Rule 10-305 are not
continued since comparable provisions are contained in
the statute; see §1126(c), (d), (e).

It should be noted that while the singular ‘“‘plan” is
used throughout, by construction the plural is in-
cluded; see §102(7).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivisions (a) and (b) are amended to delete provi-
sions that duplicate §1126 of the Code. An entity who is
not a record holder of a security, but who claims that
it is entitled to be treated as a record holder, may file
a statement pursuant to Rule 3003(d).

Subdivision (a) is amended further to allow the court
to permit a creditor or equity security holder to change
or withdraw an acceptance or rejection for cause shown
whether or not the time fixed for voting has expired.

Subdivision (b) is also amended to give effect to a pre-
petition acceptance or rejection if solicitation require-
ments were satisfied with respect to substantially all
members of the same class, instead of requiring proper
solicitation with respect to substantially all members
of all classes.

Subdivision (c) is amended to delete the Official Form
number in anticipation of future revision and renum-
bering of the Official Forms.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The title of this rule is amended to indicate that it
applies only in a chapter 9 or a chapter 11 case. The
amendment of the word ‘‘Plans’ to ‘“Plan’ is stylistic.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Subdivision (a) is amended to provide flexibility in fix-
ing the record date for the purpose of determining the
holders of securities who are entitled to vote on the
plan. For example, if there may be a delay between the
oral announcement of the judge’s decision approving
the disclosure statement and entry of the order on the
court docket, the court may fix the date on which the
judge orally approves the disclosure statement as the
record date for voting purposes so that the parties may
expedite preparation of the lists necessary to facilitate
the distribution of the plan, disclosure statement, bal-
lots, and other related documents in connection with
the solicitation of votes.

The court may set a record date pursuant to subdivi-
sion (a) only after notice and a hearing as provided in
§102(1) of the Code. Notice of a request for an order fix-
ing the record date may be included in the notice of the
hearing to consider approval of the disclosure state-
ment mailed pursuant to Rule 2002(b).

If the court fixes the record date for voting purposes,
the judge also should order that the same record date
shall apply for the purpose of distributing the docu-
ments required to be distributed pursuant to Rule
3017(d).

GAP Report on Rule 3018. No changes to the published
draft.

Rule 3019. Modification of Accepted Plan Before
Confirmation in a Chapter 9 Municipality or
Chapter 11 Reorganization Case

In a chapter 9 or chapter 11 case, after a plan
has been accepted and before its confirmation,
the proponent may file a modification of the
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plan. If the court finds after hearing on notice
to the trustee, any committee appointed under
the Code, and any other entity designated by the
court that the proposed modification does not
adversely change the treatment of the claim of
any creditor or the interest of any equity secu-
rity holder who has not accepted in writing the
modification, it shall be deemed accepted by all
creditors and equity security holders who have
previously accepted the plan.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
22, 1993, eff. Aug. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule implements §§942, 1127 and 1323 of the Code.
For example, §1127 provides for modification before and
after confirmation but does not deal with the minor
modifications that do not adversely change any rights.
The rule makes clear that a modification may be made,
after acceptance of the plan without submission to
creditors and equity security holders if their interests
are not affected. To come within this rule, the modi-
fication should be one that does not change the rights
of a creditor or equity security holder as fixed in the
plan before modification.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is amended to limit its application to chap-
ter 9 and chapter 11 cases. Modification of plans after
confirmation in chapter 12 and chapter 13 cases is gov-
erned by Rule 3015. The addition of the comma in the
second sentence is stylistic and makes no substantive
change.

Rule 3020. Deposit; Confirmation of Plan in a
Chapter 9 Municipality or a Chapter 11 Reor-
ganization Case

(a) Deposit

In a chapter 11 case, prior to entry of the order
confirming the plan, the court may order the de-
posit with the trustee or debtor in possession of
the consideration required by the plan to be dis-
tributed on confirmation. Any money deposited
shall be kept in a special account established for
the exclusive purpose of making the distribu-
tion.

(b) Objection to and Hearing on Confirmation in
a Chapter 9 or Chapter 11 Case

(1) Objection. An objection to confirmation of
the plan shall be filed and served on the debtor,
the trustee, the proponent of the plan, any com-
mittee appointed under the Code, and any other
entity designated by the court, within a time
fixed by the court. Unless the case is a chapter
9 municipality case, a copy of every objection to
confirmation shall be transmitted by the object-
ing party to the United States trustee within
the time fixed for filing objections. An objection
to confirmation is governed by Rule 9014.

(2) Hearing. The court shall rule on confirma-
tion of the plan after notice and hearing as pro-
vided in Rule 2002. If no objection is timely filed,
the court may determine that the plan has been
proposed in good faith and not by any means for-
bidden by law without receiving evidence on
such issues.

(e) Order of Confirmation

The order of confirmation shall conform to the
appropriate Official Form and notice of entry
thereof shall be mailed promptly as provided in
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Rule 2002(f) to the debtor, the trustee, creditors,
equity security holders, and other parties in in-
terest. Except in a chapter 9 municipality case,
notice of entry of the order of confirmation
shall be transmitted to the United States trust-
ee as provided in Rule 2002(k).

(d) Retained Power

Notwithstanding the entry of the order of con-
firmation, the court may issue any other order
necessary to administer the estate.

(e) Stay of Confirmation Order

An order confirming a plan is stayed until the
expiration of 10 days after the entry of the
order, unless the court orders otherwise.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Rules 10-307, 11-38,
and 13-213. It applies to cases filed under chapters 9, 11
and 13. Certain subdivisions of the earlier rules have
not been included, such as, a subdivision revesting title
in the debtor because §541 of the Code does not transfer
title out of the debtor as did §70a of the Bankruptcy
Act; see also §§1141(b), 1327(b). Subdivision (b) of former
Rule 13-213 is not included because its provisions are
contained in the statute; see §§1322, 1325(b), 105.

Subdivision (a) gives discretion to the court to require
in chapter 11 cases the deposit of any consideration to
be distributed on confirmation. If money is to be dis-
tributed, it is to be deposited in a special account to as-
sure that it will not be used for any other purpose. The
Code is silent in chapter 11 with respect to the need to
make a deposit or the person with whom any deposit is
to be made. Consequently, there is no statutory author-
ity for any person to act in a capacity similar to the
disbursing agent under former Chapter XI practice.
This rule provides that only the debtor in possession or
trustee should be appointed as the recipient of the de-
posit. Any consideration other than money, e.g., notes
or stock may be given directly to the debtor in posses-
sion or trustee and need not be left in any kind of spe-
cial account. In chapter 9 cases, §944(b) provides for de-
posit with a disbursing agent appointed by the court of
any consideration to be distributed under the plan.

Subdivision (d) clarifies the authority of the court to
conclude matters pending before it prior to confirma-
tion and to continue to administer the estate as nec-
essary, e.g., resolving objections to claims.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The United States trustee monitors chapter 11, chap-
ter 12, and chapter 13 plans and has standing to be
heard regarding confirmation of a plan. See 28 U.S.C.
§586(a)(3). The amendments to subdivisions (b)(1) and
(c) of this rule facilitate that role of the United States
trustee. Subdivision (b)(1) is also amended to require
service on the proponent of the plan of objections to
confirmation. The words ‘‘with the court” in subdivi-
sion (b)(1) are deleted as unnecessary. See Rules 5005(a)
and 9001(3).

In a chapter 12 case, the court is required to conduct
and conclude the hearing on confirmation of the plan
within the time prescribed in §1224 of the Code.

Subdivision (c) is also amended to require that the
confirmation order be mailed to the trustee. Reference
to the Official Form number is deleted in anticipation
of future revision and renumbering of the Official
Forms.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is amended to limit its application to chap-
ter 9 and chapter 11 cases. The procedures relating to
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confirmation of plans in chapter 12 and chapter 13 cases
are provided in Rule 3015. Other amendments are stylis-
tic and make no substantive change.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (e) is added to provide sufficient time for
a party to request a stay pending appeal of an order
confirming a plan under chapter 9 or chapter 11 of the
Code before the plan is implemented and an appeal be-
comes moot. Unless the court orders otherwise, any
transfer of assets, issuance of securities, and cash dis-
tributions provided for in the plan may not be made be-
fore the expiration of the 10-day period. The stay of the
confirmation order under subdivision (e) does not affect
the time for filing a notice of appeal from the con-
firmation order in accordance with Rule 8002.

The court may, in its discretion, order that Rule
3020(e) is not applicable so that the plan may be imple-
mented and distributions may be made immediately.
Alternatively, the court may order that the stay under
Rule 3020(e) is for a fixed period less than 10 days.

GAP Report on Rule 3020. No changes since publica-
tion.

Rule 3021. Distribution Under Plan

Except as provided in Rule 3020(e), after a plan
is confirmed, distribution shall be made to
creditors whose claims have been allowed, to in-
terest holders whose interests have not been dis-
allowed, and to indenture trustees who have
filed claims under Rule 3003(c)(5) that have been
allowed. For purposes of this rule, creditors in-
clude holders of bonds, debentures, notes, and
other debt securities, and interest holders in-
clude the holders of stock and other equity secu-
rities, of record at the time of commencement of
distribution, unless a different time is fixed by
the plan or the order confirming the plan.

(As amended Apr. 11, 1997, eff. Dec. 1, 1997; Apr.
26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Chapter X Rule
10-405(a). Subdivision (b) of that rule is covered by §1143
of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

This rule is amended to provide flexibility in fixing
the record date for the purpose of making distributions
to holders of securities of record. In a large case, it
may be impractical for the debtor to determine the
holders of record with respect to publicly held securi-
ties and also to make distributions to those holders at
the same time. Under this amendment, the plan or the
order confirming the plan may fix a record date for dis-
tributions that is earlier than the date on which dis-
tributions commence.

This rule also is amended to treat holders of bonds,
debentures, notes, and other debt securities the same
as any other creditors by providing that they shall re-
ceive a distribution only if their claims have been al-
lowed. Finally, the amendments clarify that distribu-
tions are to be made to all interest holders—not only
those that are within the definition of ‘‘equity security
holders” under §101 of the Code—whose interests have
not been disallowed.

GAP Report on Rule 3021. No changes to the published
draft.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

This amendment is to conform to the amendments to
Rule 3020 regarding the ten-day stay of an order con-
firming a plan in a chapter 9 or chapter 11 case. The
other amendments are stylistic.

GAP Report on Rule 3021. No changes since publica-
tion.

Rule 4001

Rule 3022. Final Decree in Chapter 11 Reorga-
nization Case

After an estate is fully administered in a chap-
ter 11 reorganization case, the court, on its own
motion or on motion of a party in interest, shall
enter a final decree closing the case.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 350 of the Code requires the court to close the
case after the estate is fully administered and the
trustee has been discharged. Section 1143 places a five
year limitation on the surrender of securities when re-
quired for participation under a plan but this provision
should not delay entry of the final decree.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Entry of a final decree closing a chapter 11 case
should not be delayed solely because the payments re-
quired by the plan have not been completed. Factors
that the court should consider in determining whether
the estate has been fully administered include (1)
whether the order confirming the plan has become
final, (2) whether deposits required by the plan have
been distributed, (3) whether the property proposed by
the plan to be transferred has been transferred, (4)
whether the debtor or the successor of the debtor under
the plan has assumed the business or the management
of the property dealt with by the plan, (56) whether pay-
ments under the plan have commenced, and (6) whether
all motions, contested matters, and adversary proceed-
ings have been finally resolved.

The court should not keep the case open only because
of the possibility that the court’s jurisdiction may be
invoked in the future. A final decree closing the case
after the estate is fully administered does not deprive
the court of jurisdiction to enforce or interpret its own
orders and does not prevent the court from reopening
the case for cause pursuant to §350(b) of the Code. For
example, on motion of a party in interest, the court
may reopen the case to revoke an order of confirmation
procured by fraud under §1144 of the Code. If the plan
or confirmation order provides that the case shall re-
main open until a certain date or event because of the
likelihood that the court’s jurisdiction may be required
for specific purposes prior thereto, the case should re-
main open until that date or event.

PART IV—THE DEBTOR: DUTIES AND
BENEFITS

Rule 4001. Relief from Automatic Stay; Prohibit-
ing or Conditioning the Use, Sale, or Lease of
Property; Use of Cash Collateral; Obtaining
Credit; Agreements

(a) Relief From Stay; Prohibiting or Condi-
tioning the Use, Sale, or Lease of Property

(1) Motion. A motion for relief from an auto-
matic stay provided by the Code or a motion to
prohibit or condition the use, sale, or lease of
property pursuant to §363(e) shall be made in ac-
cordance with Rule 9014 and shall be served on
any committee elected pursuant to §705 or ap-
pointed pursuant to §1102 of the Code or its au-
thorized agent, or, if the case is a chapter 9 mu-
nicipality case or a chapter 11 reorganization
case and no committee of unsecured creditors
has been appointed pursuant to §1102, on the
creditors included on the list filed pursuant to
Rule 1007(d), and on such other entities as the
court may direct.

(2) Ex Parte Relief. Relief from a stay under
§362(a) or a request to prohibit or condition the



Rule 4001

use, sale, or lease of property pursuant to §363(e)
may be granted without prior notice only if (A)
it clearly appears from specific facts shown by
affidavit or by a verified motion that immediate
and irreparable injury, loss, or damage will re-
sult to the movant before the adverse party or
the attorney for the adverse party can be heard
in opposition, and (B) the movant’s attorney
certifies to the court in writing the efforts, if
any, which have been made to give notice and
the reasons why notice should not be required.
The party obtaining relief under this subdivision
and §362(f) or §363(e) shall immediately give oral
notice thereof to the trustee or debtor in posses-
sion and to the debtor and forthwith mail or
otherwise transmit to such adverse party or par-
ties a copy of the order granting relief. On two
days notice to the party who obtained relief
from the stay without notice or on shorter no-
tice to that party as the court may prescribe,
the adverse party may appear and move rein-
statement of the stay or reconsideration of the
order prohibiting or conditioning the use, sale,
or lease of property. In that event, the court
shall proceed expeditiously to hear and deter-
mine the motion.

(3) Stay of Order. An order granting a motion
for relief from an automatic stay made in ac-
cordance with Rule 4001(a)(1) is stayed until the
expiration of 10 days after the entry of the
order, unless the court orders otherwise.

(b) Use of Cash Collateral

(1) Motion; Service. A motion for authorization
to use cash collateral shall be made in accord-
ance with Rule 9014 and shall be served on any
entity which has an interest in the cash collat-
eral, on any committee elected pursuant to §705
or appointed pursuant to §1102 of the Code or its
authorized agent, or, if the case is a chapter 9
municipality case or a chapter 11 reorganization
case and no committee of unsecured creditors
has been appointed pursuant to §1102, on the
creditors included on the list filed pursuant to
Rule 1007(d), and on such other entities as the
court may direct.

(2) Hearing. The court may commence a final
hearing on a motion for authorization to use
cash collateral no earlier than 15 days after
service of the motion. If the motion so requests,
the court may conduct a preliminary hearing
before such 15 day period expires, but the court
may authorize the use of only that amount of
cash collateral as is necessary to avoid imme-
diate and irreparable harm to the estate pending
a final hearing.

(3) Notice. Notice of hearing pursuant to this
subdivision shall be given to the parties on
whom service of the motion is required by para-
graph (1) of this subdivision and to such other
entities as the court may direct.

(¢) Obtaining Credit

(1) Motion; Service. A motion for authority to
obtain credit shall be made in accordance with
Rule 9014 and shall be served on any committee
elected pursuant to §705 or appointed pursuant
to §1102 of the Code or its authorized agent, or,
if the case is a chapter 9 municipality case or a
chapter 11 reorganization case and no commit-
tee of unsecured creditors has been appointed
pursuant to §1102, on the creditors included on
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the list filed pursuant to Rule 1007(d), and on
such other entities as the court may direct. The
motion shall be accompanied by a copy of the
agreement.

(2) Hearing. The court may commence a final
hearing on a motion for authority to obtain
credit no earlier than 15 days after service of the
motion. If the motion so requests, the court may
conduct a hearing before such 15 day period ex-
pires, but the court may authorize the obtaining
of credit only to the extent necessary to avoid
immediate and irreparable harm to the estate
pending a final hearing.

(3) Notice. Notice of hearing pursuant to this
subdivision shall be given to the parties on
whom service of the motion is required by para-
graph (1) of this subdivision and to such other
entities as the court may direct.

(d) Agreement Relating to Relief From the Auto-
matic Stay, Prohibiting or Conditioning the
Use, Sale, or Lease of Property, Providing
Adequate Protection, Use of Case Collateral,
and Obtaining Credit

(1) Motion; Service. A motion for approval of an
agreement (A) to provide adequate protection,
(B) to prohibit or condition the use, sale, or
lease of property, (C) to modify or terminate the
stay provided for in §362, (D) to use cash collat-
eral, or (E) between the debtor and an entity
that has a lien or interest in property of the es-
tate pursuant to which the entity consents to
the creation of a lien senior or equal to the enti-
ty’s lien or interest in such property shall be
served on any committee elected pursuant to
§705 or appointed pursuant to §1102 of the Code
or its authorized agent, or, if the case is a chap-
ter 9 municipality case or a chapter 11 reorga-
nization case and no committee of unsecured
creditors has been appointed pursuant to §1102,
on the creditors included on the list filed pursu-
ant to Rule 1007(d), and on such other entities as
the court may direct. The motion shall be ac-
companied by a copy of the agreement.

(2) Objection. Notice of the motion and the
time within which objections may be filed and
served on the debtor in possession or trustee
shall be mailed to the parties on whom service
is required by paragraph (1) of this subdivision
and to such other entities as the court may di-
rect. Unless the court fixes a different time, ob-
jections may be filed within 15 days of the mail-
ing of notice.

(3) Disposition, Hearing. If no objection is filed,
the court may enter an order approving or dis-
approving the agreement without conducting a
hearing. If an objection is filed or if the court
determines a hearing is appropriate, the court
shall hold a hearing on no less than five days’
notice to the objector, the movant, the parties
on whom service is required by paragraph (1) of
this subdivision and such other entities as the
court may direct.

(4) Agreement in Settlement of Motion. The court
may direct that the procedures prescribed in
paragraphs (1), (2), and (3) of this subdivision
shall not apply and the agreement may be ap-
proved without further notice if the court deter-
mines that a motion made pursuant to subdivi-
sions (a), (b), or (c) of this rule was sufficient to
afford reasonable notice of the material provi-
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sions of the agreement and opportunity for a
hearing.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 26, 1999, eff. Dec. 1,
1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule implements §362 of the Code which set forth
provisions regarding the automatic stay that arises on
the filing of a petition. That section and this rule are
applicable in chapters 7, 9, 11 and 13 cases. It also im-
plements §363(c)(2) concerning use of cash collateral.

Subdivision (a) transforms with respect to the auto-
matic stay what was an adversary proceeding under the
former rules to motion practice. The Code provides
automatic stays in several sections, e.g., §§362(a),
1301(a), and in §362(d) provides some grounds for relief
from the stay. This rule specifies that the pleading
seeking relief is by means of a motion. Thus the time
period in Rule 7012 to answer a complaint would not be
applicable and shorter periods may be fixed. Section
362(e) requires the preliminary hearing to be concluded
within 30 days of it inception, rendering ordinary com-
plaint and answer practice inappropriate.

This subdivision also makes clear that a motion
under Rule 9014 is the proper procedure for a debtor to
seek court permission to use cash collateral. See
§363(c)(2). Pursuant to Rule 5005, the motion should be
filed in the court in which the case in pending. The
court or local rule may specify the persons to be served
with the motion for relief from the stay; see Rule 9013.

Subdivision (b) of the rule fills a procedural void left
by §362. Pursuant to §362(e), the automatic stay is ter-
minated 30 days after a motion for relief is made unless
the court continues the stay as a result of a final hear-
ing or, pending final hearing, after a preliminary hear-
ing. If a preliminary hearing is held, §362(e) requires
the final hearing to be commenced within 30 days after
the preliminary hearing. Although the expressed legis-
lative intent is to require expeditious resolution of a
secured party’s motion for relief, §362 is silent as to the
time within which the final hearing must be concluded.
Subdivision (b) imposes a 30 day deadline on the court
to resolve the dispute.

At the final hearing, the stay is to be terminated,
modified, annulled, or conditioned for cause, which in-
cludes, inter alia, lack of adequate protection; §362(d).
The burden of proving adequate protection is on the
party opposing relief from the stay; §362(g)(2). Ade-
quate protection is exemplified in §361.

Subdivision (c) implements §362(f) which permits ex
parte relief from the stay when there will be irrep-
arable damage. This subdivision sets forth the proce-
dure to be followed when relief is sought under §362(f).
It is derived from former Bankruptcy Rule 601(d).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The scope of this rule is expanded and the former sub-
divisions (a), (b) and (¢) are now combined in subdivi-
sion (a). The new subdivision (a)(2) is amended to con-
form to the 1984 amendments to §362(e) of the Code.

Subdivision (b) deals explicitly with the procedures
which follow after a motion to use cash collateral is
made and served. Filing shall be pursuant to Rule 5005.
Service of the motion may be made by any method au-
thorized by Rule 7004 and, if service is by mail, service
is complete on mailing. Rule 9006(e). Under subdivision
(b)(2), the court may commence a final hearing on the
motion within 15 days of service. Rule 9006(f) does not
extend this 15 day period when service of the motion is
by mail because the party served is not required to act
within the 15 day period. In addition to service of the
motion, notice of the hearing must be given. Rule 9007
authorizes the court to direct the form and manner of
giving notice that is appropriate to the circumstances.

Section 363(c)(3) authorizes the court to conduct a
preliminary hearing and to authorize the use of cash
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collateral “‘if there is a reasonable likelihood that the
trustee will prevail at a final hearing.”’” Subdivision
(b)(2) of the rule permits a preliminary hearing to be
held earlier than 15 days after service. Any order au-
thorizing the use of cash collateral shall be limited to
the amount necessary to protect the estate until a final
hearing is held.

The objective of subdivision (b) is to accommodate
both the immediate need of the debtor and the interest
of the secured creditor in the cash collateral. The time
for holding the final hearing may be enlarged beyond
the 15 days prescribed when required by the circum-
stances.

The motion for authority to use cash collateral shall
include (1) the amount of cash collateral sought to be
used; (2) the name and address of each entity having an
interest in the cash collateral; (3) the name and address
of the entity in control or having possession of the cash
collateral; (4) the facts demonstrating the need to use
the cash collateral; and (5) the nature of the protection
to be provided those having an interest in the cash col-
lateral. If a preliminary hearing is requested, the mo-
tion shall also include the amount of cash collateral
sought to be used pending final hearing and the protec-
tion to be provided.

Notice of the preliminary and final hearings may be
combined. This rule does not limit the authority of the
court under §363(c)(2)(B) and §102(1).

Subdivision (c) is new. The service, hearing, and notice
requirements are similar to those imposed by subdivi-
sion (b). The motion to obtain credit shall include the
amount and type of the credit to be extended, the name
and address of the lender, the terms of the agreement,
the need to obtain the credit, and the efforts made to
obtain credit from other sources. If the motion is to ob-
tain credit pursuant to §364(c) or (d), the motion shall
describe the collateral, if any, and the protection for
any existing interest in the collateral which may be af-
fected by the proposed agreement.

Subdivision (d) is new. In the event the 15 day period
for filing objections to the approval of an agreement of
the parties described in this subdivision is too long, the
parties either may move for a reduction of the period
under Rule 9006(c)(1) or proceed under subdivision (b) or
(c), if applicable. Rule 9006(c)(1) requires that cause be
shown for the reduction of the period in which to ob-
ject. In applying this criterion the court may consider
the option of proceeding under subdivision (b) or (¢c) and
grant a preliminary hearing and relief pending final
hearing.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is expanded to include a request to pro-
hibit or condition the use, sale, or lease of property as
is necessary to provide adequate protection of a prop-
erty interest pursuant to §363(e) of the Code.

Notice of the motion for relief from the automatic
stay or to prohibit or condition the use, sale, or lease
of property must be served on the entities entitled to
receive notice of a motion to approve an agreement
pursuant to subdivision (d). If the movant and the ad-
verse party agree to settle the motion and the terms of
the agreement do not materially differ from the terms
set forth in the movant’s motion papers, the court may
approve the agreement without further notice pursuant
to subdivision (d)(4).

Subdivision (a)(2) is deleted as unnecessary because of
§362(e) of the Code.

Subdivisions (b)(1), (c)(1), and (d)(1) are amended to re-
quire service on committees that are elected in chapter
7 cases. Service on committees of retired employees ap-
pointed under §1114 of the Code is not required. These
subdivisions are amended further to clarify that, in the
absence of a creditors’ committee, service on the credi-
tors included on the list filed pursuant to Rule 1007(d)
is required only in chapter 9 and chapter 11 cases. The
other amendments to subdivision (d)(1) are for consist-
ency of style and are not substantive.

Subdivision (d)(4) is added to avoid the necessity of
further notice and delay for the approval of an agree-
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ment in settlement of a motion for relief from an auto-
matic stay, to prohibit or condition the use, sale, or
lease of property, for use of cash collateral, or for au-
thority to obtain credit if the entities entitled to no-
tice have already received sufficient notice of the scope
of the proposed agreement in the motion papers and
have had an opportunity to be heard. For example, if a
trustee makes a motion to use cash collateral and pro-
poses in the original motion papers to provide adequate
protection of the interest of the secured party by
granting a lien on certain equipment, and the secured
creditor subsequently agrees to terms that are within
the scope of those proposed in the motion, the court
may enter an order approving the agreement without
further notice if the entities that received the original
motion papers have had a reasonable opportunity to ob-
ject to the granting of the motion to use cash collat-
eral.

If the motion papers served under subdivision (a), (b),
or (c) do not afford notice sufficient to inform the re-
cipients of the material provisions of the proposed
agreement and opportunity for a hearing, approval of
the settlement agreement may not be obtained unless
the procedural requirements of subdivision (d)(1), (d)(2),
and (d)(3) are satisfied. If the 15 day period for filing ob-
jections to the approval of the settlement agreement is
too long under the particular circumstances of the
case, the court may shorten the time for cause under
Rule 9006(c)(1).

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Paragraph (a)(3) is added to provide sufficient time
for a party to request a stay pending appeal of an order
granting relief from an automatic stay before the order
is enforced or implemented. The stay under paragraph
(a)(3) is not applicable to orders granted ex parte in ac-
cordance with Rule 4001(a)(2).

The stay of the order does not affect the time for fil-
ing a notice of appeal in accordance with Rule 8002.
While the enforcement and implementation of an order
granting relief from the automatic stay is temporarily
stayed under paragraph (a)(3), the automatic stay con-
tinues to protect the debtor, and the moving party may
not foreclose on collateral or take any other steps that
would violate the automatic stay.

The court may, in its discretion, order that Rule
4001(a)(3) is not applicable so that the prevailing party
may immediately enforce and implement the order
granting relief from the automatic stay. Alternatively,
the court may order that the stay under Rule 4001(a)(3)
is for a fixed period less than 10 days.

GAP Report on Rule 4001. No changes since publica-
tion.

Rule 4002. Duties of Debtor

In addition to performing other duties pre-
scribed by the Code and rules, the debtor shall
(1) attend and submit to an examination at the
times ordered by the court; (2) attend the hear-
ing on a complaint objecting to discharge and
testify, if called as a witness; (3) inform the
trustee immediately in writing as to the loca-
tion of real property in which the debtor has an
interest and the name and address of every per-
son holding money or property subject to the
debtor’s withdrawal or order if a schedule of
property has not yet been filed pursuant to Rule
1007; (4) cooperate with the trustee in the prepa-
ration of an inventory, the examination of
proofs of claim, and the administration of the
estate, and (b) file a statement of any change of
the debtor’s address.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule should be read together with §§343 and 521
of the Code and Rule 1007, all of which impose duties on
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the debtor. Clause (3) of this rule implements the provi-
sions of Rule 2015(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

New clause (5) of the rule imposes on the debtor the
duty to advise the clerk of any change of the debtor’s
address.

Rule 4003. Exemptions
(a) Claim of Exemptions

A debtor shall list the property claimed as ex-
empt under §522 of the Code on the schedule of
assets required to be filed by Rule 1007. If the
debtor fails to claim exemptions or file the
schedule within the time specified in Rule 1007,
a dependent of the debtor may file the list with-
in 30 days thereafter.

(b) Objecting to a Claim of Exemptions

A party in interest may file an objection to
the list of property claimed as exempt only
within 30 days after the meeting of creditors
held under §341(a) is concluded or within 30 days
after any amendment to the list or supple-
mental schedules is filed, whichever is later. The
court may, for cause, extend the time for filing
objections if, before the time to object expires,
a party in interest files a request for an exten-
sion. Copies of the objections shall be delivered
or mailed to the trustee, the person filing the
list, and the attorney for that person.

(c) Burden of Proof

In any hearing under this rule, the objecting
party has the burden of proving that the exemp-
tions are not properly claimed. After hearing on
notice, the court shall determine the issues pre-
sented by the objections.

(d) Avoidance by Debtor of Transfers of Exempt
Property

A proceeding by the debtor to avoid a lien or
other transfer of property exempt under §522(f)
of the Code shall be by motion in accordance
with Rule 9014.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 17, 2000, eff. Dec. 1,
2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from §522(1) of the Code and, in
part, former Bankruptcy Rule 403. The Code changes
the thrust of that rule by making it the burden of the
debtor to list his exemptions and the burden of parties
in interest to raise objections in the absence of which
‘“‘the property claimed as exempt on such list is ex-
empt;”’ §522(1).

Subdivision (a). While §522(1) refers to a list of prop-
erty claimed as exempt, the rule incorporates such a
list as part of Official Form No. 6, the schedule of the
debtor’s assets, rather than requiring a separate list
and filing. Rule 1007, to which subdivision (a) refers, re-
quires that schedule to be filed within 15 days after the
order for relief, unless the court extends the time.

Section 522(1) also provides that a dependent of the
debtor may file the list if the debtor fails to do so. Sub-
division (a) of the rule allows such filing from the expi-
ration of the debtor’s time until 30 days thereafter. De-
pendent is defined in §522(a)(1).

Subdivision (d) provides that a proceeding by the debt-
or, permitted by §522(f) of the Code, is a contested mat-
ter rather than the more formal adversary proceeding.
Proceedings within the scope of this subdivision are
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distinguished from proceedings brought by the trustee
to avoid transfers. The latter are classified as adver-
sary proceedings by Rule 7001.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to facilitate the filing of
objections to exemptions claimed on a supplemental
schedule filed under Rule 1007(h).

COMMITTEE NOTES ON RULES—2000 AMENDMENT

This rule is amended to permit the court to grant a
timely request for an extension of time to file objec-
tions to the list of claimed exemptions, whether the
court rules on the request before or after the expiration
of the 30-day period. The purpose of this amendment is
to avoid the harshness of the present rule which has
been construed to deprive a bankruptcy court of juris-
diction to grant a timely request for an extension if it
has failed to rule on the request within the 30-day pe-
riod. See In re Laurain, 113 F.3d 595 (6th Cir. 1997), Mat-
ter of Stoulig, 456 F.3d 957 (5th Cir. 1995), In re Brayshaw,
912 F.2d 1255 (10th Cir. 1990). The amendments clarify
that the extension may be granted only for cause. The
amendments also conform the rule to §522(I) of the
Code by recognizing that any party in interest may file
an objection or request for an extension of time under
this rule. Other amendments are stylistic.

GAP Report on Rule 4003(b). The words ‘‘trustee or
creditor” were replaced by ‘‘party in interest’ to con-
form to §522(1) of the Bankruptcy Code which permits
any party in interest to object to claimed exemptions.
Style revisions also were made to the published draft.

Rule 4004. Grant or Denial of Discharge

(a) Time for Filing Complaint Objecting to Dis-
charge; Notice of Time Fixed

In a chapter 7 liquidation case a complaint ob-
jecting to the debtor’s discharge under §727(a) of
the Code shall be filed no later than 60 days
after the first date set for the meeting of credi-
tors under §341(a). In a chapter 11 reorganization
case, the complaint shall be filed no later than
the first date set for the hearing on confirma-
tion. At least 25 days’ notice of the time so fixed
shall be given to the United States trustee and
all creditors as provided in Rule 2002(f) and (k),
and to the trustee and the trustee’s attorney.

(b) Extension of Time

On motion of any party in interest, after hear-
ing on notice, the court may for cause extend
the time to file a complaint objecting to dis-
charge. The motion shall be filed before the time
has expired.

(¢) Grant of Discharge

(1) In a chapter 7 case, on expiration of the
time fixed for filing a complaint objecting to
discharge and the time fixed for filing a motion
to dismiss the case under Rule 1017(e), the court
shall forthwith grant the discharge unless:

(A) the debtor is not an individual,

(B) a complaint objecting to the discharge
has been filed,

(C) the debtor has filed a waiver under

§727(a)(10),

(D) a motion to dismiss the case under Rule

1017(e) is pending,

(E) a motion to extend the time for filing a
complaint objecting to discharge is pending,

(F) a motion to extend the time for filing a
motion to dismiss the case under Rule

1017(e)(1) is pending, or
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(G) the debtor has not paid in full the filing
fee prescribed by 28 U.S.C. §1930(a) and any
other fee prescribed by the Judicial Con-
ference of the United States under 28 U.S.C.
§1930(b) that is payable to the clerk upon the
commencement of a case under the Code.

(2) Notwithstanding Rule 4004(c)(1), on motion
of the debtor, the court may defer the entry of
an order granting a discharge for 30 days and, on
motion within that period, the court may defer
entry of the order to a date certain.

(d) Applicability of Rules in Part VII

A proceeding commenced by a complaint ob-
jecting to discharge is governed by Part VII of
these rules.

(e) Order of Discharge

An order of discharge shall conform to the ap-
propriate Official Form.

(f) Registration in Other Districts

An order of discharge that has become final
may be registered in any other district by filing
a certified copy of the order in the office of the
clerk of that district. When so registered the
order of discharge shall have the same effect as
an order of the court of the district where reg-
istered.

(g) Notice of Discharge

The clerk shall promptly mail a copy of the
final order of discharge to those specified in sub-
division (a) of this rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 1996, eff. Dec. 1,
1996; Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 17, 2000,
eff. Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
404.

Subdivisions (a) and (b) of this rule prescribe the pro-
cedure for determining whether a discharge will be
granted pursuant to §727 of the Code. The time fixed by
subdivision (a) may be enlarged as provided in subdivi-
sion (b).

The notice referred to in subdivision (a) is required to
be given by mail and addressed to creditors as provided
in Rule 2002.

An extension granted on a motion pursuant to sub-
division (b) of the rule would ordinarily benefit only
the movant, but its scope and effect would depend on
the terms of the extension.

Subdivision (c). If a complaint objecting to discharge
is filed, the court’s grant or denial of the discharge will
be entered at the conclusion of the proceeding as a
judgment in accordance with Rule 9021. The inclusion
of the clause in subdivision (c¢) qualifying the duty of
the court to grant a discharge when a waiver has been
filed is in accord with the construction of the Code. 4
Collier, Bankruptcy §727.12 (15th ed. 1979).

The last sentence of subdivision (c) takes cognizance
of §524(c) of the Code which authorizes a debtor to
enter into enforceable reaffirmation agreements only
prior to entry of the order of discharge. Immediate
entry of that order after expiration of the time fixed
for filing complaints objecting to discharge may render
it more difficult for a debtor to settle pending litiga-
tion to determine the dischargeability of a debt and
execute a reaffirmation agreement as part of a settle-
ment.

Subdivision (d). An objection to discharge is required
to be made by a complaint, which initiates an adver-
sary proceeding as provided in Rule 7003. Pursuant to
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Rule 5005, the complaint should be filed in the court in
which the case is pending.

Subdivision (e). Official Form No. 27 to which subdivi-
sion (e) refers, includes notice of the effects of a dis-
charge specified in §524(a) of the Code.

Subdivision (f). Registration may facilitate the en-
forcement of the order of discharge in a district other
than that in which it was entered. See 2 Moore’s Fed-
eral Practice 11.04[2] (2d ed. 1967). Because of the nation-
wide service of process authorized by Rule 7004, how-
ever, registration of the order of discharge is not nec-
essary under these rules to enable a discharged debtor
to obtain relief against a creditor proceeding anywhere
in the United States in disregard of the injunctive pro-
visions of the order of discharge.

Subdivision (g). Notice of discharge should be mailed
promptly after the order becomes final so that credi-
tors may be informed of entry of the order and of its in-
junctive provisions. Rule 2002 specifies the manner of
the notice and persons to whom the notice is to be
given.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to §727(c) which
gives the United States trustee the right to object to
discharge. This amendment is derived from Rule
X-1008(a)(1) and is consistent with Rule 2002. The
amendment to subdivision (c) is to prevent a timely
motion to dismiss a chapter 7 case for substantial
abuse from becoming moot merely because a discharge
order has been entered. Reference to the Official Form
number in subdivision (e) is deleted in anticipation of
future revision and renumbering of the Official Forms.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Subsection (c) is amended to delay entry of the order
of discharge if a motion pursuant to Rule 4004(b) to ex-
tend the time for filing a complaint objecting to dis-
charge is pending. Also, this subdivision is amended to
delay entry of the discharge order if the debtor has not
paid in full the filing fee and the administrative fee re-
quired to be paid upon the commencement of the case.
If the debtor is authorized to pay the fees in install-
ments in accordance with Rule 1006, the discharge order
will not be entered until the final installment has been
paid.

The other amendments to this rule are stylistic.

GAP Report on Rule 4004. No changes have been made
since publication, except for stylistic changes.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (a) is amended to clarify that, in a chapter
T case, the deadline for filing a complaint objecting to
discharge under §727(a) is 60 days after the first date
set for the meeting of creditors, whether or not the
meeting is held on that date. The time for filing the
complaint is not affected by any delay in the com-
mencement or conclusion of the meeting of creditors.
This amendment does not affect the right of any party
in interest to file a motion for an extension of time to
file a complaint objecting to discharge in accordance
with Rule 4004(b).

The substitution of the word ‘“filed” for ‘“‘made’ in
subdivision (b) is intended to avoid confusion regarding
the time when a motion is ‘“‘made’ for the purpose of
applying these rules. See, e.g., In re Coggin, 30 F.3d 1443
(11th Cir. 1994). As amended, this rule requires that a
motion for an extension of time for filing a complaint
objecting to discharge be filed before the time has ex-
pired.

Other amendments to this rule are stylistic.

GAP Report on Rule 4004. No changes since publica-
tion.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Subdivision (c) is amended so that a discharge will not
be granted while a motion requesting an extension of
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time to file a motion to dismiss the case under §707(b)
is pending. Other amendments are stylistic.

GAP Report on Rule 4004(c). No changes since publica-
tion except for style revisions.

Rule 4005. Burden of Proof in Objecting to Dis-
charge

At the trial on a complaint objecting to a dis-
charge, the plaintiff has the burden of proving
the objection.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule does not address the burden of going for-
ward with the evidence. Subject to the allocation by
the rule of the initial burden of producing evidence and
the ultimate burden of persuasion, the rule leaves to
the courts the formulation of rules governing the shift
of the burden of going forward with the evidence in the
light of considerations such as the difficulty of proving
the nonexistence of a fact and of establishing a fact as
to which the evidence is likely to be more accessible to
the debtor than to the objector. See, e.g., In re Haggerty,
165 F.2d 977, 979-80 (2d Cir. 1948); Federal Provision Co. v.
Ershowsky, 94 F.2d 574, 575 (2d Cir. 1938); In re Riceputo,
41 F. Supp. 926, 927-28 (E.D.N.Y. 1941).

Rule 4006. Notice of No Discharge

If an order is entered denying or revoking a
discharge or if a waiver of discharge is filed, the
clerk, after the order becomes final or the waiv-
er is filed, shall promptly give notice thereof to
all creditors in the manner provided in Rule
2002.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

The suspension by §108(c) of the Code of the statute
of limitations affecting any debt of a debtor terminates
within 30 days after the debtor is denied a discharge or
otherwise loses his right to a discharge. If, however, a
debtor’s failure to receive a discharge does not come to
the attention of his creditors until after the statutes of
limitations have run, the debtor obtains substantially
the same benefits from his bankruptcy as a debtor who
is discharged.

This rule requires the clerk to notify creditors if a
debtor fails to obtain a discharge because a waiver of
discharge was filed under §727(a)(10) or as a result of an
order denying or revoking the discharge under §727(a)
or (d).

Rule 4007. Determination of Dischargeability of
a Debt

(a) Persons Entitled To File Complaint

A debtor or any creditor may file a complaint
to obtain a determination of the dis-
chargeability of any debt.

(b) Time for Commencing Proceeding Other
Than Under § 523(c) of the Code

A complaint other than under §523(c) may be
filed at any time. A case may be reopened with-
out payment of an additional filing fee for the
purpose of filing a complaint to obtain a deter-
mination under this rule.

(c) Time for Filing Complaint Under §523(c) in a
Chapter 7 Liquidation, Chapter 11 Reorga-
nization, or Chapter 12 Family Farmer’s Debt
Adjustment Case; Notice of Time Fixed

A complaint to determine the dischargeability
of a debt under §523(c) shall be filed no later
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than 60 days after the first date set for the meet-
ing of creditors under §341(a). The court shall
give all creditors no less than 30 days’ notice of
the time so fixed in the manner provided in Rule
2002. On motion of a party in interest, after
hearing on notice, the court may for cause ex-
tend the time fixed under this subdivision. The
motion shall be filed before the time has ex-
pired.
(d) Time for Filing Complaint Under §523(c) in a
Chapter 13 Individual’s Debt Adjustment
Case; Notice of Time Fixed

On motion by a debtor for a discharge under
§1328(b), the court shall enter an order fixing the
time to file a complaint to determine the dis-
chargeability of any debt under §523(c) and shall
give no less than 30 days’ notice of the time
fixed to all creditors in the manner provided in
Rule 2002. On motion of any party in interest,
after hearing on notice, the court may for cause
extend the time fixed under this subdivision.
The motion shall be filed before the time to has
expired.

(e) Applicability of Rules in Part VII

A proceeding commenced by a complaint filed
under this rule is governed by Part VII of these
rules.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 26, 1999, eff. Dec. 1,
1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule prescribes the procedure to be followed
when a party requests the court to determine dis-
chargeability of a debt pursuant to §523 of the Code.

Although a complaint that comes within §523(c) must
ordinarily be filed before determining whether the
debtor will be discharged, the court need not determine
the issues presented by the complaint filed under this
rule until the question of discharge has been deter-
mined under Rule 4004. A complaint filed under this
rule initiates an adversary proceeding as provided in
Rule 7003.

Subdivision (b) does not contain a time limit for filing
a complaint to determine the dischargeability of a type
of debt listed as nondischargeable under §523(a)(1), (3),
(5), (7, (8), or (9). Jurisdiction over this issue on these
debts is held concurrently by the bankruptcy court and
any appropriate nonbankruptcy forum.

Subdivision (c) differs from subdivision (b) by impos-
ing a deadline for filing complaints to determine the
issue of dischargeability of debts set out in §523(a)(2),
(4) or (6) of the Code. The bankruptcy court has exclu-
sive jurisdiction to determine dischargeability of these
debts. If a complaint is not timely filed, the debt is dis-
charged. See §523(c).

Subdivision (e). The complaint required by this sub-
division should be filed in the court in which the case
is pending pursuant to Rule 5005.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to delete the words ‘‘with
the court’ as unnecessary. See Rules 5005(a) and 9001(3).

Subdivision (c) is amended to apply in chapter 12 cases
the same time period that applies in chapter 7 and 11
cases for filing a complaint under §523(c) of the Code to
determine dischargeability of certain debts. Under
§1228(a) of the Code, a chapter 12 discharge does not dis-
charge the debts specified in §523(a) of the Code.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (c) is amended to clarify that the deadline
for filing a complaint to determine the dischargeability

Rule 5001

of a debt under §523(c) of the Code is 60 days after the
first date set for the meeting of creditors, whether or
not the meeting is held on that date. The time for fil-
ing the complaint is not affected by any delay in the
commencement or conclusion of the meeting of credi-
tors. This amendment does not affect the right of any
party in interest to file a motion for an extension of
time to file a complaint to determine the dis-
chargeability of a debt in accordance with this rule.

The substitution of the word ‘filed” for ‘“‘made” in
the final sentences of subdivisions (¢) and (d) is in-
tended to avoid confusion regarding the time when a
motion is ‘“‘made’ for the purpose of applying these
rules. See, e.g., In re Coggin, 30 F.3d 1443 (11th Cir. 1994).
As amended, these subdivisions require that a motion
for an extension of time be filed before the time has ex-
pired.

The other amendments to this rule are stylistic.

GAP Report on Rule 4007. No changes since publica-
tion, except for stylistic changes in the heading of Rule
4007(d).

Rule 4008. Discharge and Reaffirmation Hearing

Not more than 30 days following the entry of
an order granting or denying a discharge, or
confirming a plan in a chapter 11 reorganization
case concerning an individual debtor and on not
less than 10 days notice to the debtor and the
trustee, the court may hold a hearing as pro-
vided in §524(d) of the Code. A motion by the
debtor for approval of a reaffirmation agreement
shall be filed before or at the hearing.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 524(d) of the Code requires the court to hold
a hearing to inform an individual debtor concerning the
granting or denial of discharge and the law applicable
to reaffirmation agreements.

The notice of the §524(d) hearing may be combined
with the notice of the meeting of creditors or entered
as a separate order.

The expression ‘‘not more than” contained in the
first sentence of the rule is for the explicit purpose of
requiring the hearing to occur within that time period
and cannot be extended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT
This rule is changed to conform to §524(d) of the Code
as amended in 1986. A hearing under §524(d) is not man-
datory unless the debtor desires to enter into a reaffir-
mation agreement.

PART V—COURTS AND CLERKS

Rule 5001. Courts and Clerks’ Offices

(a) Courts Always Open

The courts shall be deemed always open for
the purpose of filing any pleading or other prop-
er paper, issuing and returning process, and fil-
ing, making, or entering motions, orders and
rules.

(b) Trials and Hearings; Orders in Chambers

All trials and hearings shall be conducted in
open court and so far as convenient in a regular
court room. All other acts or proceedings may
be done or conducted by a judge in chambers and
at any place either within or without the dis-
trict; but no hearing, other than one ex parte,
shall be conducted outside the district without
the consent of all parties affected thereby.

(e) Clerk’s Office

The clerk’s office with the clerk or a deputy in
attendance shall be open during business hours
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on all days except Saturdays, Sundays and the
legal holidays listed in Rule 9006(a).

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from subdivisions (a), (b) and (c)
of Rule 77 F.R.Civ.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rule 9001, as amended, defines court to mean the
bankruptcy judge or district judge before whom a case
or proceeding is pending. Clerk means the bankruptcy
clerk, if one has been appointed for the district; if a
bankruptcy clerk has not been appointed, clerk means
clerk of the district court.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (c) is amended to refer to Rule 9006(a) for
a list of legal holidays. Reference to F.R.Civ.P. is not
necessary for this purpose.

Rule 5002. Restrictions on Approval of Appoint-
ments

(a) Approval of Appointment of Relatives Prohib-
ited

The appointment of an individual as a trustee
or examiner pursuant to §1104 of the Code shall
not be approved by the court if the individual is
a relative of the bankruptcy judge approving the
appointment or the United States trustee in the
region in which the case is pending. The employ-
ment of an individual as an attorney, account-
ant, appraiser, auctioneer, or other professional
person pursuant to §§327, 1103, or 1114 shall not
be approved by the court if the individual is a
relative of the bankruptcy judge approving the
employment. The employment of an individual
as attorney, accountant, appraiser, auctioneer,
or other professional person pursuant to §§327,
1103, or 1114 may be approved by the court if the
individual is a relative of the United States
trustee in the region in which the case is pend-
ing, unless the court finds that the relationship
with the United States trustee renders the em-
ployment improper under the circumstances of
the case. Whenever under this subdivision an in-
dividual may not be approved for appointment
or employment, the individual’s firm, partner-
ship, corporation, or any other form of business
association or relationship, and all members, as-
sociates and professional employees thereof also
may not be approved for appointment or em-
ployment.

(b) Judicial Determination That Approval of Ap-
pointment or Employment Is Improper

A bankruptcy judge may not approve the ap-
pointment of a person as a trustee or examiner
pursuant to §1104 of the Code or approve the em-
ployment of a person as an attorney, account-
ant, appraiser, auctioneer, or other professional
person pursuant to §§327, 1103, or 1114 of the
Code if that person is or has been so connected
with such judge or the United States trustee as
to render the appointment or employment im-
proper.

(As amended Apr. 29, 1985, eff. Aug. 1, 1985; Apr.
30, 1991, eff. Aug. 1, 1991.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
505(a). The scope of the prohibition on appointment or
employment is expanded to include an examiner ap-
pointed under §1104 of the Code and attorneys and other
professional persons whose employment must be ap-
proved by the court under §327 or §1103.

The rule supplements two statutory provisions.
Under 18 U.S.C. §1910, it is a criminal offense for a
judge to appoint a relative as a trustee and, under 28
U.S.C. §458, a person may not be ‘‘appointed to or em-
ployed in any office or duty in any court” if he is a rel-
ative of any judge of that court. The rule prohibits the
appointment or employment of a relative of a bank-
ruptcy judge in a case pending before that bankruptcy
judge or before other bankruptcy judges sitting within
the district.

A relative is defined in §101(34) of the Code to be an
‘‘individual related by affinity or consanguinity within
the third degree as determined by the common law, or
individual in a step or adoptive relationship within
such third degree.” Persons within the third degree
under the common law system are as follows: first de-
gree—parents, brothers and sisters, and children; sec-
ond degree—grandparents, uncles and aunts, first cous-
ins, nephews and nieces, and grandchildren; third de-
gree—great grandparents, great uncles and aunts, first
cousins once removed, second cousins, grand nephews
and nieces, great grandchildren. Rule 9001 incorporates
the definitions of §101 of the Code.

In order for the policy of this rule to be meaningfully
implemented, it is necessary to extend the prohibition
against appointment or employment to the firm or
other business association of the ineligible person and
to those affiliated with the firm or business associa-
tion. “Firm” is defined in Rule 9001 to include a profes-
sional partnership or corporation of attorneys or ac-
countants. All other types of business and professional
associations and relationships are covered by this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

The amended rule is divided into two subdivisions.
Subdivision (a) applies to relatives of bankruptcy
judges and subdivision (b) applies to persons who are or
have been connected with bankruptcy judges. Subdivi-
sion (a) permits no judicial discretion; subdivision (b)
allows judicial discretion. In both subdivisions of the
amended rule ‘‘bankruptcy judge’ has been substituted
for ‘‘judge’’. The amended rule makes clear that it only
applies to relatives of, or persons connected with, the
bankruptcy judge. See In re Hilltop Sand and Gravel,
Inc., 35 B.R. 412 (N.D. Ohio 1983).

Subdivision (a). The original rule prohibited all bank-
ruptcy judges in a district from appointing or approv-
ing the employment of (i) a relative of any bankruptcy
judge serving in the district, (ii) the firm or business
association of any ineligible relative and (iii) any mem-
ber or professional employee of the firm or business as-
sociation of an ineligible relative. In addition, the defi-
nition of relative, the third degree relationship under
the common law, is quite broad. The restriction on the
employment opportunities of relatives of bankruptcy
judges was magnified by the fact that many law and ac-
counting firms have practices and offices spanning the
nation.

Relatives are not eligible for appointment or employ-
ment when the bankruptcy judge to whom they are re-
lated makes the appointment or approves the employ-
ment. Canon 3(b)(4) of the Code of Judicial Conduct,
which provides that the judge ‘‘shall exercise his power
of appointment only on the basis of merit, avoiding
nepotism and favoritism,”’ should guide a bankruptcy
judge when a relative of a judge of the same bank-
ruptcy court is considered for appointment or employ-
ment.

Subdivision (b), derived from clause (2) of the original
rule, makes a person ineligible for appointment or em-
ployment if the person is so connected with a bank-
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ruptcy judge making the appointment or approving the
employment as to render the appointment or approval
of employment improper. The caption and text of the
subdivision emphasize that application of the connec-
tion test is committed to the sound discretion of the
bankruptcy judge who is to make the appointment or
approve the employment. All relevant circumstances
are to be taken into account by the court. The most
important of those circumstances include: the nature
and duration of the connection with the bankruptcy
judge; whether the connection still exists, and, if not,
when it was terminated; and the type of appointment
or employment. These and other considerations must
be carefully evaluated by the bankruptcy judge.

The policy underlying subdivision (b) is essentially
the same as the policy embodied in the Code of Judicial
Conduct. Canon 2 of the Code of Judicial Conduct in-
structs a judge to avoid impropriety and the appear-
ance of impropriety, and Canon 3(b)(4) provides that the
judge ‘‘should exercise his power of appointment only
on the basis of merit, avoiding nepotism and favor-
itism.” Subdivision (b) alerts the potential appointee
or employee and party seeking approval of employment
to consider the possible relevance or impact of subdivi-
sion (b) and indicates to them that appropriate disclo-
sure must be made to the bankruptcy court before ac-
cepting appointment or employment. The information
required may be made a part of the application for ap-
proval of employment. See Rule 2014(a).

Subdivision (b) departs from the former rule in an
important respect: a firm or business association is not
prohibited from appointment or employment merely
because an individual member or employee of the firm
or business association is ineligible under subdivision
(b).

The emphasis given to the bankruptcy court’s judi-
cial discretion in applying subdivision (b) and the ab-
sence of a per se extension of ineligibility to the firm or
business association or any ineligible individual com-
plement the amendments to subdivision (a). The
change is intended to moderate the prior limitation on
the employment opportunities of attorneys, account-
ants and other professional persons who are or who
have been connected in some way with the bankruptcy
judge. For example, in all but the most unusual situa-
tions service as a law clerk to a bankruptcy judge is
not the type of connection which alone precludes ap-
pointment or employment. Even if a bankruptcy judge
determines that it is improper to appoint or approve
the employment of a former law clerk in the period im-
mediately after completion of the former law clerk’s
service with the judge, the firm which employes the
former law clerk will, absent other circumstances, be
eligible for employment. In each instance all the facts
must be considered by the bankruptcy judge.

Subdivision (b) applies to persons connected with a
bankruptcy judge. ‘‘Person’ is defined in §101 of the
Bankruptcy Code to include an ‘‘individual, partnership
and corporation”. A partnership or corporation may be
appointed or employed to serve in a bankruptcy case. If
a bankruptcy judge is connected in some way with a
partnership or corporation, it is necessary for the court
to determine whether the appointment or employment
of that partnership or corporation is proper.

The amended rule does not regulate professional rela-
tionships which do not require approval of a bank-
ruptey judge. Disqualification of the bankruptcy judge
pursuant to 28 U.S.C. §455 may, however, be appro-
priate. Under Rule 5004(a), a bankruptcy judge may find
that disqualification from only some aspect of the case,
rather than the entire case, is necessary. A situation
may also arise in which the disqualifying circumstance
only comes to light after services have been performed.
Rule 5004(b) provides that if compensation from the es-
tate is sought for these services, the bankruptcy judge
is disqualified from awarding compensation.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The 1986 amendments to the Code provide that the
United States trustee shall appoint trustees in chapter
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7, chapter 12, and chapter 13 cases without the neces-
sity of court approval. This rule is not intended to
apply to the appointment of trustees in those cases be-
cause it would be inappropriate for a court rule to re-
strict in advance the exercise of discretion by the exec-
utive branch. See Committee Note to Rule 2009.

In chapter 11 cases, a trustee or examiner is ap-
pointed by the United States trustee after consultation
with parties in interest and subject to court approval.
Subdivision (a), as amended, prohibits the approval of
the appointment of an individual as a trustee or exam-
iner if the person is a relative of the United States
trustee making the appointment or the bankruptcy
judge approving the appointment.

The United States trustee neither appoints nor ap-
proves the employment of professional persons em-
ployed pursuant to §§327, 1103, or 1114 of the Code.
Therefore, subdivision (a) is not a prohibition against
judicial approval of employment of a professional per-
son who is a relative of the United States trustee. How-
ever, the United States trustee monitors applications
for compensation and reimbursement of expenses and
may raise, appear and be heard on issues in the case.
Employment of relatives of the United States trustee
may be approved unless the court finds, after consider-
ing the relationship and the particular circumstances
of the case, that the relationship would cause the em-
ployment to be improper. As used in this rule, ‘“‘im-
proper’’ includes the appearance of impropriety.

United States trustee is defined to include a designee
or assistant United States trustee. See Rule 9001.
Therefore, subdivision (a) is applicable if the person ap-
pointed as trustee or examiner or the professional to be
employed is a relative of a designee of the United
States trustee or any assistant United States trustee in
the region in which the case is pending.

This rule is not exclusive of other laws or rules regu-
lating ethical conduct. See, e.g., 28 CFR §45.735-5.

Rule 5003. Records Kept by the Clerk
(a) Bankruptcy Dockets

The clerk shall keep a docket in each case
under the Code and shall enter thereon each
judgment, order, and activity in that case as
prescribed by the Director of the Administrative
Office of the United States Courts. The entry of
a judgment or order in a docket shall show the
date the entry is made.

(b) Claims Register

The clerk shall keep in a claims register a list
of claims filed in a case when it appears that
there will be a distribution to unsecured credi-
tors.

(c) Judgments and Orders

The clerk shall keep, in the form and manner
as the Director of the Administrative Office of
the United States Courts may prescribe, a cor-
rect copy of every final judgment or order af-
fecting title to or lien on real property or for
the recovery of money or property, and any
other order which the court may direct to be
kept. On request of the prevailing party, a cor-
rect copy of every judgment or order affecting
title to or lien upon real or personal property or
for the recovery of money or property shall be
kept and indexed with the civil judgments of the
district court.

(d) Index of Cases; Certificate of Search

The clerk shall keep indices of all cases and
adversary proceedings as prescribed by the Di-
rector of the Administrative Office of the United
States Courts. On request, the clerk shall make
a search of any index and papers in the clerk’s
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custody and certify whether a case or proceed-
ing has been filed in or transferred to the court
or if a discharge has been entered in its records.

(e) Register of Mailing Addresses of Federal and
State Governmental Units

The United States or the state or territory in
which the court is located may file a statement
designating its mailing address. The clerk shall
keep, in the form and manner as the Director of
the Administrative Office of the United States
Courts may prescribe, a register that includes
these mailing addresses, but the clerk is not re-
quired to include in the register more than one
mailing address for each department, agency, or
instrumentality of the United States or the
state or territory. If more than one address for
a department, agency, or instrumentality is in-
cluded in the register, the clerk shall also in-
clude information that would enable a user of
the register to determine the circumstances
when each address is applicable, and mailing no-
tice to only one applicable address is sufficient
to provide effective notice. The clerk shall up-
date the register annually, effective January 2
of each year. The mailing address in the register
is conclusively presumed to be a proper address
for the governmental unit, but the failure to use
that mailing address does not invalidate any no-
tice that is otherwise effective under applicable
law.

(f) Other Books and Records of the Clerk

The clerk shall keep any other books and
records required by the Director of the Adminis-
trative Office of the United States Courts.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
17, 2000, eff. Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule consolidates former Bankruptcy Rules 504
and 507. The record-keeping duties of the referee under
former Bankruptcy Rule 504 are transferred to the
clerk. Subdivisions (a), (¢), (d) and (e) are similar to
subdivisions (a)-(d) of Rule 79 F.R.Civ.P.

Subdivision (b) requires that filed claims be listed on
a claims register only when there may be a distribution
to unsecured creditors. Compilation of the list for no
asset or nominal asset cases would serve no purpose.

Rule 2013 requires the clerk to maintain a public
record of fees paid from the estate and an annual sum-
mary thereof.

Former Bankruptcy Rules 507(d) and 508, which made
materials in the clerk’s office and files available to the
public, are not necessary because §107 of the Code guar-
antees public access to files and dockets of cases under
the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) has been made more specific.

Subdivision (c) is amended to require that on the re-
quest of the prevailing party the clerk of the district
court shall keep and index bankruptcy judgments and
orders affecting title to or lien upon real or personal
property or for the recovery of money or property with
the civil judgments of the district court. This require-
ment is derived from former Rule 9021(b). The Director
of the Administrative Office will provide guidance to
the bankruptcy and district court clerks regarding ap-
propriate paperwork and retention procedures.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Subdivision (e) is added to provide a source where
debtors, their attorneys, and other parties may go to
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determine whether the United States or the state or
territory in which the court is located has filed a state-
ment designating a mailing address for notice purposes.
By using the address in the register—which must be
available to the public—the sender is assured that the
mailing address is proper. But the use of an address
that differs from the address included in the register
does not invalidate the notice if it is otherwise effec-
tive under applicable law.

The register may include a separate mailing address
for each department, agency, or instrumentality of the
United States or the state or territory. This rule does
not require that addresses of municipalities or other
local governmental units be included in the register,
but the clerk may include them.

Although it is important for the register to be kept
current, debtors, their attorneys, and other parties
should be able to rely on mailing addresses listed in the
register without the need to continuously inquire as to
new or amended addresses. Therefore, the clerk must
update the register, but only once each year.

To avoid unnecessary cost and burden on the clerk
and to keep the register a reasonable length, the clerk
is not required to include more than one mailing ad-
dress for a particular agency, department, or instru-
mentality of the United States or the state or terri-
tory. But if more than one address is included, the
clerk is required to include information so that a per-
son using the register could determine when each ad-
dress should be used. In any event, the inclusion of
more than one address for a particular department,
agency, or instrumentality does not impose on a person
sending a notice the duty to send it to more than one
address.

GAP Report on Rule 5003. No changes since publica-
tion.

Rule 5004. Disqualification
(a) Disqualification of Judge

A bankruptcy judge shall be governed by 28
U.S.C. §455, and disqualified from presiding over
the proceeding or contested matter in which the
disqualifying circumstance arises or, if appro-
priate, shall be disqualified from presiding over
the case.

(b) Disqualification of Judge from Allowing Com-
pensation

A bankruptcy judge shall be disqualified from
allowing compensation to a person who is a rel-
ative of the bankruptcy judge or with whom the
judge is so connected as to render it improper
for the judge to authorize such compensation.

(As amended Apr. 29, 1985, eff. Aug. 1, 1985; Mar.
30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). Disqualification of a bankruptcy
judge is governed by 28 U.S.C. §4565. That section pro-
vides that the judge ‘‘shall disqualify himself in any
proceeding in which his impartiality might reasonably
be questioned” or under certain other circumstances.
In a case under the Code it is possible that the disquali-
fying circumstance will be isolated to an adversary
proceeding or contested matter. The rule makes it
clear that when the disqualifying circumstance is lim-
ited in that way the judge need only disqualify himself
from presiding over that adversary proceeding or con-
tested matter.

It is possible, however, that even if the disqualifying
circumstance arises in connection with an adversary
proceeding, the effect will be so pervasive that disquali-
fication from presiding over the case is appropriate.
This distinction is consistent with the definition of
‘“‘proceeding’’ in 28 U.S.C. §455(d)(1).

Subdivision (b) precludes a bankruptcy judge from al-
lowing compensation from the estate to a relative or
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other person closely associated with the judge. The
subdivision applies where the judge has not appointed
or approved the employment of the person requesting
compensation. Perhaps the most frequent application
of the subdivision will be in the allowance of adminis-
trative expenses under §503(b)(3)-(5) of the Code. For
example, if an attorney or accountant is retained by an
indenture trustee who thereafter makes a substantial
contribution in a chapter 11 case, the attorney or ac-
countant may seek compensation under §503(b)(4). If
the attorney or accountant is a relative of or associ-
ated with the bankruptcy judge, the judge may not
allow compensation to the attorney or accountant.
Section 101(34) defines relative and Rule 9001 incor-
porates the definitions of the Code. See the Advisory
Committee’s Note to Rule 5002.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Subdivision (a) was affected by the Bankruptcy
Amendments and Federal Judgeship Act of 1984, P.L.
98-353, 98 Stat. 333. The 1978 Bankruptcy Reform Act,
P.L. 95-598, included bankruptcy judges in the defini-
tion of United States judges in 28 U.S.C. §451 and they
were therefore subject to the provisions of 28 U.S.C.
§455. This was to become effective on April 1, 1984, P.L.
95-598, §404(b). Section 113 of P.L. 98-353, however, ap-
pears to have rendered the amendment to 28 U.S.C. §451
ineffective. Subdivision (a) of the rule retains the sub-
stance and intent of the earlier draft by making bank-
ruptcy judges subject to 28 U.S.C. §455.

The word ‘‘associated” in subdivision (b) has been
changed to ‘‘connected’” in order to conform with Rule
5002(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule is amended to be gender neutral. The bank-
ruptcy judge before whom the matter is pending deter-
mines whether disqualification is required.

Rule 5005. Filing and Transmittal of Papers
(a) Filing

(1) Place of Filing. The lists, schedules, state-
ments, proofs of claim or interest, complaints,
motions, applications, objections and other pa-
pers required to be filed by these rules, except as
provided in 28 U.S.C. §1409, shall be filed with
the clerk in the district where the case under
the Code is pending. The judge of that court may
permit the papers to be filed with the judge, in
which event the filing date shall be noted there-
on, and they shall be forthwith transmitted to
the clerk. The clerk shall not refuse to accept
for filing any petition or other paper presented
for the purpose of filing solely because it is not
presented in proper form as required by these
rules or any local rules or practices.

(2) Filing by Electronic Means. A court may by
local rule permit documents to be filed, signed,
or verified by electronic means that are consist-
ent with technical standards, if any, that the
Judicial Conference of the United States estab-
lishes. A document filed by electronic means in
compliance with a local rule constitutes a writ-
ten paper for the purpose of applying these
rules, the Federal Rules of Civil Procedure made
applicable by these rules, and §107 of the Code.

(b) Transmittal to the United States Trustee

(1) The complaints, motions, applications, ob-
jections and other papers required to be trans-
mitted to the United States trustee by these
rules shall be mailed or delivered to an office of
the United States trustee, or to another place
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designated by the United States trustee, in the
district where the case under the Code is pend-
ing.

(2) The entity, other than the clerk, transmit-
ting a paper to the United States trustee shall
promptly file as proof of such transmittal a veri-
fied statement identifying the paper and stating
the date on which it was transmitted to the
United States trustee.

(3) Nothing in these rules shall require the
clerk to transmit any paper to the United States
trustee if the United States trustee requests in
writing that the paper not be transmitted.

(¢) Error in Filing or Transmittal

A paper intended to be filed with the clerk but
erroneously delivered to the United States
trustee, the trustee, the attorney for the trust-
ee, a bankruptcy judge, a district judge, or the
clerk of the district court shall, after the date of
its receipt has been noted thereon, be transmit-
ted forthwith to the clerk of the bankruptcy
court. A paper intended to be transmitted to the
United States trustee but erroneously delivered
to the clerk, the trustee, the attorney for the
trustee, a bankruptcy judge, or the clerk of the
district court shall, after the date of its receipt
has been noted thereon, be transmitted forth-
with to the United States trustee. In the inter-
est of justice, the court may order that a paper
erroneously delivered shall be deemed filed with
the clerk or transmitted to the United States
trustee as of the date of its original delivery.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 23, 1996, eff. Dec. 1, 1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) is an adaptation of Rule 5(e) F.R.Civ.P.
Sections 301-304 of the Code and Rules 1002 and 1003 re-
quire that cases under the Code be commenced by filing
a petition ‘‘with the bankruptcy court.” Other sections
of the Code and other rules refer to or contemplate fil-
ing but there is no specific reference to filing with the
bankruptcy court. For example, §501 of the Code re-
quires filing of proofs of claim and Rule 3016(c) requires
the filing of a disclosure statement. This subdivision
applies to all situations in which filing is required. Ex-
cept when filing in another district is authorized by 28
U.S.C. §1473, all papers, including complaints com-
mencing adversary proceedings, must be filed in the
court where the case under the Code is pending.

Subdivision (b) is the same as former Bankruptcy Rule
509(c).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to conform with the 1984
amendments.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b)(1) is flexible in that it permits the
United States trustee to designate a place or places for
receiving papers within the district in which the case is
pending. Transmittal of papers to the United States
trustee may be accomplished by mail or delivery, in-
cluding delivery by courier, and the technical require-
ments for service of process are not applicable. Al-
though papers relating to a proceeding commenced in
another district pursuant to 28 U.S.C. §1409 must be
filed with the clerk in that district, the papers required
to be transmitted to the United States trustee must be
mailed or delivered to the United States trustee in the
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district in which the case under the Code is pending.
The United States trustee in the district in which the
case is pending monitors the progress of the case and
should be informed of all developments in the case
wherever the developments take place.

Subdivision (b)(2) requires that proof of transmittal to
the United States trustee be filed with the clerk. If pa-
pers are served on the United States trustee by mail or
otherwise, the filing of proof of service would satisfy
the requirements of this subdivision. This requirement
enables the court to assure that papers are actually
transmitted to the United States trustee in compliance
with the rules. When the rules require that a paper be
transmitted to the United States trustee and proof of
transmittal has not been filed with the clerk, the court
should not schedule a hearing or should take other ap-
propriate action to assure that the paper is transmitted
to the United States trustee. The filing of the verified
statement with the clerk also enables other parties in
interest to determine whether a paper has been trans-
mitted to the United States trustee.

Subdivision (b)(3) is designed to relieve the clerk of
any obligation under these rules to transmit any paper
to the United States trustee if the United States trust-
ee does not wish to receive it.

Subdivision (c) is amended to include the erroneous
delivery of papers intended to be transmitted to the
United States trustee.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (a) is amended to conform to the 1991
amendment to Rule 5(e) F.R.Civ.P. It is not a suitable
role for the office of the clerk to refuse to accept for
filing papers not conforming to requirements of form
imposed by these rules or by local rules or practices.
The enforcement of these rules and local rules is a role
for a judge. This amendment does not require the clerk
to accept for filing papers sent to the clerk’s office by
facsimile transmission.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

The rule is amended to permit, but not require,
courts to adopt local rules that allow filing, signing, or
verifying of documents by electronic means. However,
such local rules must be consistent with technical
standards, if any, promulgated by the Judicial Con-
ference of the United States.

An important benefit to be derived by permitting fil-
ing by electronic means is that the extensive volume of
paper received and maintained as records in the clerk’s
office will be reduced substantially. With the receipt of
electronic data transmissions by computer, the clerk
may maintain records electronically without the need
to reproduce them in tangible paper form.

Judicial Conference standards governing the techno-
logical aspects of electronic filing will result in uni-
formity among judicial districts to accommodate an in-
creasingly national bar. By delegating to the Judicial
Conference the establishment and future amendment of
national standards for electronic filing, the Supreme
Court and Congress will be relieved of the burden of re-
viewing and promulgating detailed rules dealing with
complex technological standards. Another reason for
leaving to the Judicial Conference the formulation of
technological standards for electronic filing is that ad-
vances in computer technology occur often, and
changes in the technological standards may have to be
implemented more frequently than would be feasible by
rule amendment under the Rules Enabling Act process.

It is anticipated that standards established by the
Judicial Conference will govern technical specifica-
tions for electronic data transmission, such as require-
ments relating to the formatting of data, speed of
transmission, means to transmit copies of supporting
documentation, and security of communication proce-
dures. In addition, before procedures for electronic fil-
ing are implemented, standards must be established to
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assure the proper maintenance and integrity of the
record and to provide appropriate access and retrieval
mechanisms. These matters will be governed by local
rules until system-wide standards are adopted by the
Judicial Conference.

Rule 9009 requires that the Official Forms shall be ob-
served and used ‘‘with alterations as may be appro-
priate.” Compliance with local rules and any Judicial
Conference standards with respect to the formatting or
presentation of electronically transmitted data, to the
extent that they do not conform to the Official Forms,
would be an appropriate alteration within the meaning
of Rule 9009.

These rules require that certain documents be in
writing. For example, Rule 3001 states that a proof of
claim is a ‘“‘written statement.” Similarly, Rule 3007
provides that an objection to a claim ‘‘shall be in writ-
ing.” Pursuant to the new subdivision (a)(2), any re-
quirement under these rules that a paper be written
may be satisfied by filing the document by electronic
means, notwithstanding the fact that the clerk neither
receives nor prints a paper reproduction of the elec-
tronic data.

Section 107(a) of the Code provides that a ‘‘paper”
filed in a case is a public record open to examination
by an entity at reasonable times without charge, ex-
cept as provided in §107(b). The amendment to subdivi-
sion (a)(2) provides that an electronically filed docu-
ment is to be treated as such a public record.

Although under subdivision (a)(2) electronically filed
documents may be treated as written papers or as
signed or verified writings, it is important to empha-
size that such treatment is only for the purpose of ap-
plying these rules. In addition, local rules and Judicial
Conference standards regarding verification must sat-
isfy the requirements of 28 U.S.C. §1746.

GAP Report on Rule 5005. No changes since publica-
tion.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (a)(2), are set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure.

Rule 5006. Certification of Copies of Papers

The clerk shall issue a certified copy of the
record of any proceeding in a case under the
Code or of any paper filed with the clerk on pay-
ment of any prescribed fee.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Fees for certification and copying are fixed by the Ju-
dicial Conference under 28 U.S.C. §1930(b).

Rule 1101 F. R. Evid. makes the Federal Rules of Evi-
dence applicable to cases under the Code. Rule 1005 F.
R. Evid. allows the contents of an official record or of
a paper filed with the court to be proved by a duly cer-
tified copy. A copy certified and issued in accordance
with Rule 5006 is accorded authenticity by Rule 902(4)
F. R. Evid.

Rule 5007. Record of Proceedings and Tran-
scripts

(a) Filing of Record or Transcript

The reporter or operator of a recording device
shall certify the original notes of testimony,
tape recording, or other original record of the
proceeding and promptly file them with the
clerk. The person preparing any transcript shall
promptly file a certified copy.

(b) Transcript Fees

The fees for copies of transcripts shall be
charged at rates prescribed by the Judicial Con-



TITLE 11, APPENDIX—BANKRUPTCY RULES

ference of the United States. No fee may be
charged for the certified copy filed with the
clerk.

(¢) Admissibility of Record in Evidence

A certified sound recording or a transcript of
a proceeding shall be admissible as prima facie
evidence to establish the record.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule supplements 28 U.S.C. §773. A record of pro-
ceedings before the bankruptcy judge is to be made
whenever practicable. By whatever means the record is
made, subdivision (a) requires that the preparer of the
record certify and file the original notes, tape record-
ing, or other form of sound recording of the proceed-
ings. Similarly, if a transcript is requested, the pre-
parer is to file a certified copy with the clerk.

Subdivision (b) is derived from 28 U.S.C. §753(f).

Subdivision (c) is derived from former Bankruptcy
Rule 511(c). This subdivision extends to a sound record-
ing the same evidentiary status as a transcript under 28
U.S.C. §773(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The words ‘“‘with the clerk’ in the final sentence of
subdivision (a) are deleted as unnecessary. See Rules
5005(a) and 9001(3).

[Rule 5008. Funds of the Estate] (Abrogated Apr.
30, 1991, eff. Aug. 1, 1991)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This rule is abrogated in view of the amendments to
§345(b) of the Code and the role of the United States
trustee in approving bonds and supervising trustees.

Rule 5009. Closing Chapter 7 Liquidation, Chap-
ter 12 Family Farmer’s Debt Adjustment, and
Chapter 13 Individual’s Debt Adjustment
Cases

If in a chapter 7, chapter 12, or chapter 13 case
the trustee has filed a final report and final ac-
count and has certified that the estate has been
fully administered, and if within 30 days no ob-
jection has been filed by the United States
trustee or a party in interest, there shall be a
presumption that the estate has been fully ad-
ministered.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is the same as §350(a) of the Code. An estate
may be closed even though the period allowed by Rule
3002(c) for filing claims has not expired. The closing of
a case may be expedited when a notice of no dividends
is given under Rule 2002(e). Dismissal of a case for want
of prosecution or failure to pay filing fees is governed
by Rule 1017.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The final report and account of the trustee is re-
quired to be filed with the court and the United States
trustee under §§704(9), 1202(b)(1), and 1302(b)(1) of the
Code. This amendment facilitates the United States
trustee’s performance of statutory duties to supervise
trustees and administer cases under chapters 7, 12, and
13 pursuant to 28 U.S.C. §586. In the absence of a timely
objection by the United States trustee or a party in in-
terest, the court may discharge the trustee and close

Rule 5011

the case pursuant to §350(a) without the need to review
the final report and account or to determine the merits
of the trustee’s certification that the estate has been
fully administered.

Rule 3022 governs the closing of chapter 11 cases.

Rule 5010. Reopening Cases

A case may be reopened on motion of the debt-
or or other party in interest pursuant to §350(b)
of the Code. In a chapter 7, 12, or 13 case a trust-
ee shall not be appointed by the United States
trustee unless the court determines that a trust-
ee is not necessary to protect the interests of
creditors and the debtor or to insure efficient
administration of the case.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 350(b) of the Code provides: ‘A case may be
reopened in the court in which such case was closed to
administer assets, to accord relief to the debtor, or for
other cause.”

Rule 9024, which incorporates Rule 60 F.R.Civ.P., ex-
empts motions to reopen cases under the Code from the
one year limitation of Rule 60(b).

Although a case has been closed the court may some-
times act without reopening the case. Under Rule 9024,
clerical errors in judgments, orders, or other parts of
the record or errors therein caused by oversight or
omission may be corrected. A judgment determined to
be non-dischargeable pursuant to Rule 4007 may be en-
forced after a case is closed by a writ of execution ob-
tained pursuant to Rule 7069.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

In order to avoid unnecessary cost and delay, the rule
is amended to permit reopening of a case without the
appointment of a trustee when the services of a trustee
are not needed.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to the 1986 amend-
ments to the Code that give the United States trustee
the duty to appoint trustees in chapter 7, 12 and 13
cases. See §§701, 702(d), 1202(a), and 1302(a) of the Code.
In most reopened cases, a trustee is not needed because
there are no assets to be administered. Therefore, in
the interest of judicial economy, this rule is amended
so that a motion will not be necessary unless the
United States trustee or a party in interest seeks the
appointment of a trustee in the reopened case.

Rule 5011. Withdrawal and
Hearing a Proceeding

(a) Withdrawal

A motion for withdrawal of a case or proceed-
ing shall be heard by a district judge.

(b) Abstention From Hearing a Proceeding

A motion for abstention pursuant to 28 U.S.C.
§1334(c) shall be governed by Rule 9014 and shall
be served on the parties to the proceeding.

(c) Effect of Filing of Motion for Withdrawal or
Abstention

The filing of a motion for withdrawal of a case
or proceeding or for abstention pursuant to 28
U.S.C. §1334(c) shall not stay the administration
of the case or any proceeding therein before the
bankruptcy judge except that the bankruptcy
judge may stay, on such terms and conditions as

Abstention from
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are proper, proceedings pending disposition of
the motion. A motion for a stay ordinarily shall
be presented first to the bankruptcy judge. A
motion for a stay or relief from a stay filed in
the district court shall state why it has not been
presented to or obtained from the bankruptcy
judge. Relief granted by the district judge shall
be on such terms and conditions as the judge
deems proper.

(Added Mar. 30, 1987, eff. Aug. 1, 1987; amended
Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1987

Motions for withdrawal pursuant to 28 U.S.C. §157(d)
or abstention pursuant to 28 U.S.C. §1334(c), like all
other motions, are to be filed with the clerk as required
by Rule 5005(a). If a bankruptcy clerk has been ap-
pointed for the district, all motions are filed with the
bankruptcy clerk. The method for forwarding with-
drawal motions to the district court will be established
by administrative procedures.

Subdivision (a). Section 157(d) permits the district
court to order withdrawal on its own motion or the mo-
tion of a party. Subdivision (a) of this rule makes it
clear that the bankruptcy judge will not conduct hear-
ings on a withdrawal motion. The withdrawal decision
is committed exclusively to the district court.

Subdivision (b). A decision to abstain under 28 U.S.C.
§1334(c) is not appealable. The district court is vested
originally with jurisdiction and the decision to relin-
quish that jurisdiction must ultimately be a matter for
the district court. The bankruptcy judge ordinarily will
be in the best position to evaluate the grounds asserted
for abstention. This subdivision (b) provides that the
initial hearing on the motion is before the bankruptcy
judge. The procedure for review of the report and rec-
ommendation are governed by Rule 9033.

This rule does not apply to motions under §305 of the
Code for abstention from hearing a case. Judicial deci-
sions will determine the scope of the bankruptcy
judge’s authority under §305.

Subdivision (c). Unless the court so orders, proceed-
ings are not stayed when motions are filed for with-
drawal or for abstention from hearing a proceeding. Be-
cause of the district court’s authority over cases and
proceedings, the subdivision authorizes the district
court to order a stay or modify a stay ordered by the
bankruptcy judge.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to delete the restriction
that limits the role of the bankruptcy court to the fil-
ing of a report and recommendation for disposition of
a motion for abstention under 28 U.S.C. §1334(c)(2). This
amendment is consistent with §309(b) of the Judicial
Improvements Act of 1990 which amended §1334(c)(2) so
that it allows an appeal to the district court of a bank-
ruptey court’s order determining an abstention motion.
This subdivision is also amended to clarify that the
motion is a contested matter governed by Rule 9014 and
that it must be served on all parties to the proceeding
which is the subject of the motion.

PART VI—COLLECTION AND LIQUIDATION
OF THE ESTATE

Rule 6001. Burden of Proof As to Validity of Post
Petition Transfer

Any entity asserting the validity of a transfer
under §549 of the Code shall have the burden of
proof.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 603.
The Act contained, in §70d, a provision placing the bur-
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den of proof on the same person as did Rule 603. The
Code does not contain any directive with respect to the
burden of proof. This omission, in all probability, re-
sulted from the intention to leave matters affecting
evidence to these rules. See H. Rep. No. 95-595, 95th
Cong. 1st Sess. (1977) 293.

Rule 6002. Accounting by Prior Custodian of
Property of the Estate

(a) Accounting Required

Any custodian required by the Code to deliver
property in the custodian’s possession or control
to the trustee shall promptly file and transmit
to the United States trustee a report and ac-
count with respect to the property of the estate
and the administration thereof.

(b) Examination of Administration

On the filing and transmittal of the report and
account required by subdivision (a) of this rule
and after an examination has been made into
the superseded administration, after notice and
a hearing, the court shall determine the propri-
ety of the administration, including the reason-
ableness of all disbursements.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

‘‘Custodian” is defined in §101(10) of the Code. The
definition includes a trustee or receiver appointed in
proceedings not under the Code, as well as an assignee
for the benefit of creditors.

This rule prescribes the procedure to be followed by
a custodian who under §543 of the Code is required to
deliver property to the trustee and to account for its
disposition. The examination under subdivision (b) may
be initiated (1) on the motion of the custodian required
to account under subdivision (a) for an approval of his
account and discharge thereon, (2) on the motion of, or
the filing of an objection to the custodian’s account by,
the trustee or any other party in interest, or (3) on the
court’s own initiative. Rule 9014 applies to any con-
tested matter arising under this rule.

Section 543(d) is similar to an abstention provision. It
grants the bankruptcy court discretion to permit the
custodian to remain in possession and control of the
property. In that event, the custodian is excused from
complying with §543(a)-(c) and thus would not be re-
quired to turn over the property to the trustee. When
there is no duty to turn over to the trustee, Rule 6002
would not be applicable.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to enable the United States
trustee to review, object to, or to otherwise be heard
regarding the custodian’s report and accounting. See
§§307 and 543 of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (b) is amended to conform to the language
of §102(1) of the Code.

[Rule 6003. Disbursement of Money of the Estate]
(Abrogated Apr. 30, 1991, eff. Aug. 1, 1991)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This rule is abrogated in view of the role of the
United States trustee in supervising trustees. Use of es-
tate funds by a trustee or debtor in possession is gov-
erned by §363 of the Code.
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Rule 6004. Use, Sale, or Lease of Property

(a) Notice of Proposed Use, Sale, or Lease of
Property

Notice of a proposed use, sale, or lease of prop-
erty, other than cash collateral, not in the ordi-
nary course of business shall be given pursuant
to Rule 2002(a)(2), (¢)(1), (i), and (k) and, if appli-
cable, in accordance with §363(b)(2) of the Code.
(b) Objection to Proposal

Except as provided in subdivisions (c¢) and (d)
of this rule, an objection to a proposed use, sale,
or lease of property shall be filed and served not
less than five days before the date set for the
proposed action or within the time fixed by the
court. An objection to the proposed use, sale, or
lease of property is governed by Rule 9014.

(c) Sale Free and Clear of Liens and Other Inter-
ests

A motion for authority to sell property free
and clear of liens or other interests shall be
made in accordance with Rule 9014 and shall be
served on the parties who have liens or other in-
terests in the property to be sold. The notice re-
quired by subdivision (a) of this rule shall in-
clude the date of the hearing on the motion and
the time within which objections may be filed
and served on the debtor in possession or trust-
ee.

(d) Sale of Property Under $2,500

Notwithstanding subdivision (a) of this rule,
when all of the nonexempt property of the es-
tate has an aggregate gross value less than
$2,500, it shall be sufficient to give a general no-
tice of intent to sell such property other than in
the ordinary course of business to all creditors,
indenture trustees, committees appointed or
elected pursuant to the Code, the United States
trustee and other persons as the court may di-
rect. An objection to any such sale may be filed
and served by a party in interest within 15 days
of the mailing of the notice, or within the time
fixed by the court. An objection is governed by
Rule 9014.

(e) Hearing

If a timely objection is made pursuant to sub-
division (b) or (d) of this rule, the date of the
hearing thereon may be set in the notice given
pursuant to subdivision (a) of this rule.

(f) Conduct of Sale Not in the Ordinary Course of
Business

(1) Public or Private Sale. All sales not in the
ordinary course of business may be by private
sale or by public auction. Unless it is imprac-
ticable, an itemized statement of the property
sold, the name of each purchaser, and the price
received for each item or lot or for the property
as a whole if sold in bulk shall be filed on com-
pletion of a sale. If the property is sold by an
auctioneer, the auctioneer shall file the state-
ment, transmit a copy thereof to the United
States trustee, and furnish a copy to the trust-
ee, debtor in possession, or chapter 13 debtor. If
the property is not sold by an auctioneer, the
trustee, debtor in possession, or chapter 13 debt-
or shall file the statement and transmit a copy
thereof to the United States trustee.

(2) Execution of Instruments. After a sale in ac-
cordance with this rule the debtor, the trustee,

Rule 6004

or debtor in possession, as the case may be, shall
execute any instrument necessary or ordered by
the court to effectuate the transfer to the pur-
chaser.

(g) Stay of Order Authorizing Use, Sale, or Lease
of Property

An order authorizing the use, sale, or lease of
property other than cash collateral is stayed
until the expiration of 10 days after entry of the
order, unless the court orders otherwise.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 26, 1999, eff. Dec. 1,
1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivisions (a) and (b). Pursuant to §363(b) of the
Code, a trustee or debtor in possession may use, sell, or
lease property other than in the ordinary course of
business only after notice and hearing. Rule 2002(a), (c)
and (i) specifies the time when notice of sale is to be
given, the contents of the notice and the persons to
whom notice is to be given of sales of property. Sub-
division (a) makes those provisions applicable as well
to notices for proposed use and lease of property.

The Code does not provide the time within which par-
ties may file objections to a proposed sale. Subdivision
(b) of the rule requires the objection to be in writing
and filed not less than five days before the proposed ac-
tion is to take place. The objection should also be
served within that time on the person who is proposing
to take the action which would be either the trustee or
debtor in possession. This time period is subject to
change by the court. In some instances there is a need
to conduct a sale in a short period of time and the
court is given discretion to tailor the requirements to
the circumstances.

Subdivision (c). In some situations a notice of sale for
different pieces of property to all persons specified in
Rule 2002(a) may be uneconomic and inefficient. This is
particularly true in some chapter 7 liquidation cases
when there is property of relatively little value which
must be sold by the trustee. Subdivision (c) allows a
general notice of intent to sell when the aggregate
value of the estate’s property is less than $2,500. The
gross value is the value of the property without regard
to the amount of any debt secured by a lien on the
property. It is not necessary to give a detailed notice
specifying the time and place of a particular sale. Thus,
the requirements of Rule 2002(c) need not be met. If this
method of providing notice of sales is used, the subdivi-
sion specifies that parties in interest may serve and file
objections to the proposed sale of any property within
the class and the time for service and filing is fixed at
not later than 15 days after mailing the notice. The
court may fix a different time. Subdivision (¢) would
have little utility in chapter 11 cases. Pursuant to Rule
2002(i), the court can limit notices of sale to the credi-
tors’ committee appointed under §1102 of the Code and
the same burdens present in a small chapter 7 case
would not exist.

Subdivision (d). If a timely objection is filed, a hearing
is required with respect to the use, sale, or lease of
property. Subdivision (d) renders the filing of an objec-
tion tantamount to requesting a hearing so as to re-
quire a hearing pursuant to §§363(b) and 102(1)(B)(i).

Subdivision (e) is derived in part from former Bank-
ruptcy Rule 606(b) but does not carry forward the re-
quirement of that rule that court approval be obtained
for sales of property. Pursuant to §363(b) court ap-
proval is not required unless timely objection is made
to the proposed sale. The itemized statement or infor-
mation required by the subdivision is not necessary
when it would be impracticable to prepare it or set
forth the information. For example, a liquidation sale
of retail goods although not in the ordinary course of
business may be on a daily ongoing basis and only sum-
maries may be available.
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The duty imposed by paragraph (2) does not affect the
power of the bankruptcy court to order third persons to
execute instruments transferring property purchased at
a sale under this subdivision. See, e.g., In re Rosenberg,
138 F.2d 409 (7th Cir. 1943).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to conform to the 1984
amendments to §363(b)(2) of the Code.

Subdivision (b) is amended to provide that an objec-
tion to a proposed use, sale, or lease of property creates
a contested matter governed by Rule 9014. A similar
amendment is made to subdivision (d), which was for-
merly subdivision (c).

Subdivision (c) is new. Section 363(f) provides that
sales free and clear of liens or other interests are only
permitted if one of the five statutory requirements is
satisfied. Rule 9013 requires that a motion state with
particularity the grounds relied upon by the movant. A
motion for approval of a sale free and clear of liens or
other interests is subject to Rule 9014, service must be
made on the parties holding liens or other interests in
the property, and notice of the hearing on the motion
and the time for filing objections must be included in
the notice given under subdivision (a).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to provide notice to the United
States trustee of a proposed use, sale or lease of prop-
erty not in the ordinary course of business. See Rule
2002(k). Subdivision (f)(1) is amended to enable the
United States trustee to monitor the progress of the
case in accordance with 28 U.S.C. §586(a)(3)(G).

The words ‘“‘with the clerk’ in subdivision (f)(1) are
deleted as unnecessary. See Rules 5005(a) and 9001(3).

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (g) is added to provide sufficient time for
a party to request a stay pending appeal of an order au-
thorizing the use, sale, or lease of property under
§363(b) of the Code before the order is implemented. It
does not affect the time for filing a notice of appeal in
accordance with Rule 8002.

Rule 6004(g) does not apply to orders regarding the
use of cash collateral and does not affect the trustee’s
right to use, sell, or lease property without a court
order to the extent permitted under §363 of the Code.

The court may, in its discretion, order that Rule
6004(g) is not applicable so that the property may be
used, sold, or leased immediately in accordance with
the order entered by the court. Alternatively, the court
may order that the stay under Rule 6004(g) is for a fixed
period less than 10 days.

GAP Report on Rule 6004. No changes since publica-
tion.

Rule 6005. Appraisers and Auctioneers

The order of the court approving the employ-
ment of an appraiser or auctioneer shall fix the
amount or rate of compensation. No officer or
employee of the Judicial Branch of the United
States or the United States Department of Jus-
tice shall be eligible to act as appraiser or auc-
tioneer. No residence or licensing requirement
shall disqualify an appraiser or auctioneer from
employment.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule
606(c) and implements §327 of the Code. Pursuant to
§327, the trustee or debtor in possession may employ
one or more appraisers or auctioneers, subject to court
approval. This rule requires the court order approving
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such employment to fix the amount or rate of com-
pensation. The second sentence of the former rule is re-
tained to continue to safeguard against imputations of
favoritism which detract from public confidence in
bankruptcy administration. The final sentence is to
guard against imposition of parochial requirements not
warranted by any consideration having to do with
sound bankruptcy administration.

Reference should also be made to Rule 2013(a) regard-
ing the limitation on employment of appraisers and
auctioneers, and Rule 2014(a) regarding the application
for appointment of an appraiser or auctioneer.

Rule 6006. Assumption, Rejection or Assignment
of an Executory Contract or Unexpired Lease

(a) Proceeding To Assume, Reject, or Assign

A proceeding to assume, reject, or assign an
executory contract or unexpired lease, other
than as part of a plan, is governed by Rule 9014.

(b) Proceeding To Require Trustee To Act

A proceeding by a party to an executory con-
tract or unexpired lease in a chapter 9 munici-
pality case, chapter 11 reorganization case,
chapter 12 family farmer’s debt adjustment case,
or chapter 13 individual’s debt adjustment case,
to require the trustee, debtor in possession, or
debtor to determine whether to assume or reject
the contract or lease is governed by Rule 9014.

(c) Notice

Notice of a motion made pursuant to subdivi-
sion (a) or (b) of this rule shall be given to the
other party to the contract or lease, to other
parties in interest as the court may direct, and,
except in a chapter 9 municipality case, to the
United States trustee.

(d) Stay of Order Authorizing Assignment

An order authorizing the trustee to assign an
executory contract or unexpired lease under
§365(f) is stayed until the expiration of 10 days
after the entry of the order, unless the court or-
ders otherwise.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 365(a) of the Code requires court approval for
the assumption or rejection of an executory contract
by the trustee or debtor in possession. The trustee or
debtor in possession may also assign an executory con-
tract, §365(f)(1), but must first assume the contract,
§365(f)(2). Rule 6006 provides a procedure for obtaining
court approval. It does not apply to the automatic re-
jection of contracts which are not assumed in chapter
7 liquidation cases within 60 days after the order for re-
lief, or to the assumption or rejection of contracts in a
plan pursuant to §1123(b)(2) or §1322(b)(7).

Subdivision (a) by referring to Rule 9014 requires a mo-
tion to be brought for the assumption, rejection, or as-
signment of an executory contract. Normally, the mo-
tion will be brought by the trustee, debtor in posses-
sion or debtor in a chapter 9 or chapter 13 case. The au-
thorization to assume a contract and to assign it may
be sought in a single motion and determined by a single
order.

Subdivision (b) makes applicable the same motion pro-
cedure when the other party to the contract seeks to
require the chapter officer to take some action. Section
365(d)(2) recognizes that this procedure is available to
these contractual parties. This provision of the Code
and subdivision of the rule apply only in chapter 9, 11
and 13 cases. A motion is not necessary in chapter 7
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cases because in those cases a contract is deemed re-
jected if the trustee does not timely assume it.

Subdivision (c) provides for the court to set a hearing
on a motion made under subdivision (a) or (b). The
other party to the contract should be given appropriate
notice of the hearing and the court may order that
other parties in interest, such as a creditors’ commit-
tee, also be given notice.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivisions (a) and (b) are amended to conform to the
1984 amendment to §365 of the Code, which governs as-
sumption or rejection of time share interests.

Section 1113, governing collective bargaining agree-
ments, was added to the Code in 1984. It sets out re-
quirements that must be met before a collective bar-
gaining agreement may be rejected. The application to
reject a collective bargaining agreement referred to in
§1113 shall be made by motion. The motion to reject
creates a contested matter under Rule 9014, and service
is made pursuant to Rule 7004 on the representative of
the employees. The time periods set forth in §1113(d)
govern the scheduling of the hearing and disposition of
a motion to reject the agreement.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

References to time share interests are deleted as un-
necessary. Time share interests are within the scope of
this rule to the extent that they are governed by §365
of the Code.

Subdivision (b) is amended to include chapter 12 cases.

Subdivision (c) is amended to enable the United States
trustee to appear and be heard on the issues relating to
the assumption or rejection of executory contracts and
unexpired leases. See §§307, 365, and 1113 of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is amended to delete the requirement for an
actual hearing when no request for a hearing is made.
See Rule 9014.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (d) is added to provide sufficient time for
a party to request a stay pending appeal of an order au-
thorizing the assignment of an executory contract or
unexpired lease under §365(f) of the Code before the as-
signment is consummated. The stay under subdivision
(d) does not affect the time for filing a notice of appeal
in accordance with Rule 8002.

The court may, in its discretion, order that Rule
6006(d) is not applicable so that the executory contract
or unexpired lease may be assigned immediately in ac-
cordance with the order entered by the court. Alter-
natively, the court may order that the stay under Rule
6006(d) is for a fixed period less than 10 days.

GAP Report on Rule 6006. No changes since publica-
tion.

Rule 6007. Abandonment or Disposition of Prop-
erty

(a) Notice of Proposed Abandonment or Disposi-
tion; Objections; Hearing

Unless otherwise directed by the court, the
trustee or debtor in possession shall give notice
of a proposed abandonment or disposition of
property to the United States trustee, all credi-
tors, indenture trustees, and committees elected
pursuant to §705 or appointed pursuant to §1102
of the Code. A party in interest may file and
serve an objection within 15 days of the mailing
of the notice, or within the time fixed by the
court. If a timely objection is made, the court
shall set a hearing on notice to the United

Rule 6008

States trustee and to other entities as the court
may direct.

(b) Motion by Party in Interest

A party in interest may file and serve a mo-
tion requiring the trustee or debtor in posses-
sion to abandon property of the estate.

[(c) Hearing] (Abrogated Apr. 22, 1993, eff. Aug. 1,
1993)

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Sections 554 and 725 of the Code permit and require
abandonment and disposition of property of the estate.
Pursuant to §554, the trustee may abandon property
but only after notice and hearing. This section is appli-
cable in chapter 7, 11 and 13 cases. Section 725 requires
the trustee to dispose of property in which someone
other than the estate has an interest, prior to final dis-
tribution. It applies only in chapter 7 cases. Notice and
hearing are also required conditions. Section 102(1) pro-
vides that ‘“‘notice and hearing’ is construed to mean
appropriate notice and an opportunity for a hearing.
Neither §554 nor §725 specify to whom the notices are
to be sent. This rule does not apply to §554(c). Pursuant
to that subsection, property is deemed abandoned if it
is not administered. A hearing is not required by the
statute.

Subdivision (a) requires the notices to be sent to all
creditors, indenture trustees, and committees elected
under §705 or appointed under §1102 of the Code. This
may appear burdensome, expensive and inefficient but
the subdivision is in keeping with the Code’s require-
ment for notice and the Code’s intent to remove the
bankruptcy judge from undisputed matters. The bur-
den, expense and inefficiency can be alleviated in large
measure by incorporating the notice into or together
with the notice of the meeting of creditors so that sep-
arate notices would not be required.

Subdivision (b) implements §554(b) which specifies
that a party in interest may request an order that the
trustee abandon property. The rule specifies that the
request be by motion and, pursuant to the Code, lists
the parties who should receive notice.

Subdivision (c) requires a hearing when an objection
under subdivision (a) is filed or a motion under subdivi-
sion (b) is made. Filing of an objection is sufficient to
require a hearing; a separate or joined request for a
hearing is unnecessary since the objection itself is tan-
tamount to such a request.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to the 1986 amend-
ments to 28 U.S.C. §586(a) and to the Code. The United
States trustee monitors the progress of the case and
has standing to raise, appear and be heard on the issues
relating to the abandonment or other disposition of
property. See §§307 and 554 of the Code. Committees of
retired employees appointed under §1114 are not enti-
tled to notice under subdivision (a) of this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is amended to clarify that when a motion is
made pursuant to subdivision (b), a hearing is not re-
quired if a hearing is not requested or if there is no op-
position to the motion. See Rule 9014. Other amend-
ments are stylistic and make no substantive change.

Rule 6008. Redemption of Property from Lien or
Sale

On motion by the debtor, trustee, or debtor in
possession and after hearing on notice as the
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court may direct, the court may authorize the
redemption of property from a lien or from a
sale to enforce a lien in accordance with applica-
ble law.
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 609.
No provision in the Code addresses the trustee’s right
of redemption. Ordinarily the secured creditor should
be given notice of the trustee’s motion so that any ob-
jection may be raised to the proposed redemption.

The rule applies also to a debtor exercising a right of
redemption pursuant to §722. A proceeding under that
section is governed by Rule 9014.

Rule 6009. Prosecution and Defense of Proceed-
ings by Trustee or Debtor in Possession

With or without court approval, the trustee or
debtor in possession may prosecute or may enter
an appearance and defend any pending action or
proceeding by or against the debtor, or com-
mence and prosecute any action or proceeding in
behalf of the estate before any tribunal.

NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is derived from former Bankruptcy Rule 610.

Rule 6010. Proceeding to Avoid Indemnifying
Lien or Transfer to Surety

If a lien voidable under §547 of the Code has
been dissolved by the furnishing of a bond or
other obligation and the surety thereon has been
indemnified by the transfer of, or the creation of
a lien upon, nonexempt property of the debtor,
the surety shall be joined as a defendant in any
proceeding to avoid the indemnifying transfer or
lien. Such proceeding is governed by the rules in
Part VII.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is derived from former Bankruptcy Rule 612.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT
This rule is amended to conform to §550(a) of the
Code which provides that the trustee may recover the
property transferred in a voidable transfer. The value
of the property may be recovered in lieu of the property
itself only if the court so orders.

PART VII—ADVERSARY PROCEEDINGS
Rule 7001. Scope of Rules of Part VII

An adversary proceeding is governed by the
rules of this Part VII. The following are adver-
sary proceedings:

(1) a proceeding to recover money Or prop-
erty, other than a proceeding to compel the
debtor to deliver property to the trustee, or a
proceeding under §554(b) or §725 of the Code,
Rule 2017, or Rule 6002;

(2) a proceeding to determine the validity,
priority, or extent of a lien or other interest in
property, other than a proceeding under Rule
4003(d);

(3) a proceeding to obtain approval under
§363(h) for the sale of both the interest of the
estate and of a co-owner in property;

(4) a proceeding to object to or revoke a dis-
charge;

(5) a proceeding to revoke an order of con-
firmation of a chapter 11, chapter 12, or chap-
ter 13 plan;
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(6) a proceeding to determine the dis-
chargeability of a debt;

(7) a proceeding to obtain an injunction or
other equitable relief, except when a chapter 9,
chapter 11, chapter 12, or chapter 13 plan pro-
vides for the relief;

(8) a proceeding to subordinate any allowed
claim or interest, except when a chapter 9,
chapter 11, chapter 12, or chapter 13 plan pro-
vides for subordination;

(9) a proceeding to obtain a declaratory
judgment relating to any of the foregoing; or

(10) a proceeding to determine a claim or
cause of action removed under 28 U.S.C. §1452.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 26, 1999, eff. Dec. 1,
1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

The rules in Part VII govern the procedural aspects
of litigation involving the matters referred to in this
Rule 7001. Under Rule 9014 some of the Part VII rules
also apply to contested matters.

These Part VII rules are based on the premise that to
the extent possible practice before the bankruptcy
courts and the district courts should be the same.
These rules either incorporate or are adaptations of
most of the Federal Rules of Civil Procedure. Although
the Part VII rules of the former Bankruptcy Rules also
relied heavily on the F.R.Civ.P., the former Part VII
rules departed from the civil practice in two significant
ways: a trial or pretrial conference had to be scheduled
as soon as the adversary proceeding was filed and
pleadings had to be filed within periods shorter than
those established by the F.R.Civ.P. These departures
from the civil practice have been eliminated.

The content and numbering of these Part VII rules
correlates to the content and numbering of the
F.R.Civ.P. Most, but not all, of the F.R.Civ.P. have a
comparable Part VII rule. When there is no Part VII
rule with a number corresponding to a particular
F.R.Civ.P., Parts V and IX of these rules must be con-
sulted to determine if one of the rules in those parts
deals with the subject. The list below indicates the
F.R.Civ.P., or subdivision thereof, covered by a rule in
either Part V or Part IX.

F.R.Civ.P. Rule in Part V or IX

6 9006

T(b) 9013

10(a) 9004(b)

11 9011

38,39 9015(a)—(e)
47-51 9015(f)
43,44,44.1 9017

45 9016

58 9021

59 9023

60 9024

61 9005

63 9028
T7(a),(b),(c) 5001

77(d) 9022(d)
79(a)—(d) 5003

81(c) 9027

83 9029

92 9030

Proceedings to which the rules in Part VII apply di-
rectly include those brought to avoid transfers by the
debtor under §§ 544, 545, 547, 548 and 549 of the Code; sub-
ject to important exceptions, proceedings to recover
money or property; proceedings on bonds under Rules
5008(d) and 9025; proceedings under Rule 4004 to deter-
mine whether a discharge in a chapter 7 or 11 case
should be denied because of an objection grounded on
§727 and proceedings in a chapter 7 or 13 case to revoke
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a discharge as provided in §§727(d) or 1328(e); and pro-
ceedings initiated pursuant to §523(c) of the Code to de-
termine the dischargeability of a particular debt.
Those proceedings were classified as adversary proceed-
ings under former Bankruptcy Rule 701.

Also included as adversary proceedings are proceed-
ings to revoke an order of confirmation of a plan in a
chapter 11 or 13 case as provided in §§1144 and 1330, to
subordinate under §510(c), other than as part of a plan,
an allowed claim or interest, and to sell under §363(h)
both the interest of the estate and a co-owner in prop-
erty.

Declaratory judgments with respect to the subject
matter of the various adversary proceedings are also
adversary proceedings.

Any claim or cause of action removed to a bank-
ruptcy court pursuant to 28 U.S.C. §1478 is also an ad-
versary proceeding.

Unlike former Bankruptcy Rule 701, requests for re-
lief from an automatic stay do not commence an adver-
sary proceeding. Section 362(e) of the Code and Rule
4001 establish an expedited schedule for judicial disposi-
tion of requests for relief from the automatic stay. The
formalities of the adversary proceeding process and the
time for serving pleadings are not well suited to the ex-
pedited schedule. The motion practice prescribed in
Rule 4001 is best suited to such requests because the
court has the flexibility to fix hearing dates and other
deadlines appropriate to the particular situation.

Clause (1) contains important exceptions. A person
with an interest in property in the possession of the
trustee or debtor in possession may seek to recover or
reclaim that property under §554(b) or §725 of the Code.
Since many attempts to recover or reclaim property
under these two sections do not generate disputes, ap-
plication of the formalities of the Part VII Rules is not
appropriate. Also excluded from adversary proceedings
is litigation arising from an examination under Rule
2017 of a debtor’s payments of money or transfers of
property to an attorney representing the debtor in a
case under the Code or an examination of a superseded
administration under Rule 6002.

Exemptions and objections thereto are governed by
Rule 4003. Filing of proofs of claim and the allowances
thereof are governed by Rules 3001-3005, and objections
to claims are governed by Rule 3007. When an objection
to a claim is joined with a demand for relief of the kind
specified in this Rule 7001, the matter becomes an ad-
versary proceeding. See Rule 3007.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Another exception is added to clause (1). A trustee
may proceed by motion to recover property from the
debtor.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Clauses (b) and (8) are amended to include chapter 12
plans.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

This rule is amended to recognize that an adversary
proceeding is not necessary to obtain injunctive or
other equitable relief that is provided for in a plan
under circumstances in which substantive law permits
the relief. Other amendments are stylistic.

GAP Report on Rule 7001. No changes since publica-
tion, except for stylistic changes.

Rule 7002. References to Federal Rules of Civil
Procedure

Whenever a Federal Rule of Civil Procedure
applicable to adversary proceedings makes ref-
erence to another Federal Rule of Civil Proce-
dure, the reference shall be read as a reference
to the Federal Rule of Civil Procedure as modi-
fied in this Part VII.

Rule 7004

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rules 5, 12, 13, 14, 25, 27, 30, 41 and 52 F.R.Civ.P. are
made applicable to adversary proceedings by Part VII.
Each of those rules contains a cross reference to an-
other Federal Rule; however, the Part VII rule which
incorporates the cross-referenced Federal Rule modifies
the Federal Rule in some way. Under this Rule 7002 the
cross reference is to the Federal Rule as modified by
Part VII. For example, Rule 5 F.R.Civ.P., which is
made applicable to adversary proceedings by Rule 7005,
contains a reference to Rule 4 F.R.Civ.P. Under this
Rule 7002, the cross reference is to Rule 4 F.R.Civ.P. as
modified by Rule 7004.

Rules 7, 10, 12, 13, 14, 19, 22, 23.2, 24-37, 41, 45, 49, 50, 52,
55, 59, 60, 62 F.R.Civ.P. are made applicable to adver-
sary proceedings by Part VII or generally to cases
under the Code by Part IX. Each of those Federal Rules
contains a cross reference to another Federal Rule
which is not modified by the Part VII or Part IX rule
which makes the cross-referenced Federal Rule applica-
ble. Since the cross-referenced rule is not modified by
a Part VII rule this Rule 7002 does not apply.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 7003. Commencement of Adversary Pro-
ceeding

Rule 3 F.R.Civ.P. applies in adversary proceed-
ings.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 5005(a) requires that a complaint commencing
an adversary proceeding be filed with the court in
which the case under the Code is pending unless 28
U.S.C. §1473 authorizes the filing of the complaint in
another district.

Rule 7004. Process; Service of Summons, Com-
plaint

(a) Summons; Service; Proof of Service

Rule 4(a), (b), (c)(1), (A)(D), (e)-(), (D), and (m)
F.R.Civ.P. applies in adversary proceedings. Per-
sonal service pursuant to Rule 4(e)-(j) F.R.Civ.P.
may be made by any person at least 18 years of
age who is not a party, and the summons may be
delivered by the clerk to any such person.

(b) Service by First Class Mail

Except as provided in subdivision (h), in addi-
tion to the methods of service authorized by
Rule 4(e)-(j) F.R.Civ.P., service may be made
within the United States by first class mail
postage prepaid as follows:

(1) Upon an individual other than an infant
or incompetent, by mailing a copy of the sum-
mons and complaint to the individual’s dwell-
ing house or usual place of abode or to the
place where the individual regularly conducts
a business or profession.

(2) Upon an infant or an incompetent person,
by mailing a copy of the summons and com-
plaint to the person upon whom process is pre-
scribed to be served by the law of the state in
which service is made when an action is
brought against such a defendant in the courts
of general jurisdiction of that state. The sum-
mons and complaint in that case shall be ad-
dressed to the person required to be served at
that person’s dwelling house or usual place of
abode or at the place where the person regu-
larly conducts a business or profession.



Rule 7004

(3) Upon a domestic or foreign corporation
or upon a partnership or other unincorporated
association, by mailing a copy of the summons
and complaint to the attention of an officer, a
managing or general agent, or to any other
agent authorized by appointment or by law to
receive service of process and, if the agent is
one authorized by statute to receive service
and the statute so requires, by also mailing a
copy to the defendant.

(4) Upon the United States, by mailing a
copy of the summons and complaint addressed
to the civil process clerk at the office of the
United States attorney for the district in
which the action is brought and by mailing a
copy of the summons and complaint to the At-
torney General of the United States at Wash-
ington, District of Columbia, and in any ac-
tion attacking the validity of an order of an
officer or an agency of the United States not
made a party, by also mailing a copy of the
summons and complaint to that officer or
agency. The court shall allow a reasonable
time for service pursuant to this subdivision
for the purpose of curing the failure to mail a
copy of the summons and complaint to mul-
tiple officers, agencies, or corporations of the
United States if the plaintiff has mailed a
copy of the summons and complaint either to
the civil process clerk at the office of the
United States attorney or to the Attorney
General of the United States.

(5) Upon any officer or agency of the United
States, by mailing a copy of the summons and
complaint to the United States as prescribed
in paragraph (4) of this subdivision and also to
the officer or agency. If the agency is a cor-
poration, the mailing shall be as prescribed in
paragraph (3) of this subdivision of this rule.
The court shall allow a reasonable time for
service pursuant to this subdivision for the
purpose of curing the failure to mail a copy of
the summons and complaint to multiple offi-
cers, agencies, or corporations of the United
States if the plaintiff has mailed a copy of the
summons and complaint either to the civil
process clerk at the office of the United States
attorney or to the Attorney General of the
United States. If the United States trustee is
the trustee in the case and service is made
upon the United States trustee solely as trust-
ee, service may be made as prescribed in para-
graph (10) of this subdivision of this rule.

(6) Upon a state or municipal corporation or
other governmental organization thereof sub-
ject to suit, by mailing a copy of the summons
and complaint to the person or office upon
whom process is prescribed to be served by the
law of the state in which service is made when
an action is brought against such a defendant
in the courts of general jurisdiction of that
state, or in the absence of the designation of
any such person or office by state law, then to
the chief executive officer thereof.

(7) Upon a defendant of any class referred to
in paragraph (1) or (3) of this subdivision of
this rule, it is also sufficient if a copy of the
summons and complaint is mailed to the en-
tity upon whom service is prescribed to be
served by any statute of the United States or
by the law of the state in which service is
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made when an action is brought against such
a defendant in the court of general jurisdic-
tion of that state.

(8) Upon any defendant, it is also sufficient
if a copy of the summons and complaint is
mailed to an agent of such defendant author-
ized by appointment or by law to receive serv-
ice of process, at the agent’s dwelling house or
usual place of abode or at the place where the
agent regularly carries on a business or profes-
sion and, if the authorization so requires, by
mailing also a copy of the summons and com-
plaint to the defendant as provided in this sub-
division.

(9) Upon the debtor, after a petition has been
filed by or served upon the debtor and until
the case is dismissed or closed, by mailing a
copy of the summons and complaint to the
debtor at the address shown in the petition or
statement of affairs or to such other address
as the debtor may designate in a filed writing
and, if the debtor is represented by an attor-
ney, to the attorney at the attorney’s post-of-
fice address.

(10) Upon the United States trustee, when
the United States trustee is the trustee in the
case and service is made upon the United
States trustee solely as trustee, by mailing a
copy of the summons and complaint to an of-
fice of the United States trustee or another
place designated by the United States trustee
in the district where the case under the Code
is pending.

(c) Service by Publication

If a party to an adversary proceeding to deter-
mine or protect rights in property in the cus-
tody of the court cannot be served as provided in
Rule 4(e)-(j) F.R.Civ.P. or subdivision (b) of this
rule, the court may order the summons and
complaint to be served by mailing copies thereof
by first class mail, postage prepaid, to the par-
ty’s last known address, and by at least one pub-
lication in such manner and form as the court
may direct.

(d) Nationwide Service of Process

The summons and complaint and all other
process except a subpoena may be served any-
where in the United States.

(e) Summons: Time Limit for Service Within the
United States

Service made under Rule 4(e), (g), (h)(1), (i), or
(j)(2) F.R.Civ.P. shall be by delivery of the sum-
mons and complaint within 10 days after the
summons is issued. If service is by any author-
ized form of mail, the summons and complaint
shall be deposited in the mail within 10 days
after the summons is issued. If a summons is not
timely delivered or mailed, another summons
shall be issued and served. This subdivision does
not apply to service in a foreign country.

(f) Personal Jurisdiction

If the exercise of jurisdiction is consistent
with the Constitution and laws of the United
States, serving a summons or filing a waiver of
service in accordance with this rule or the sub-
divisions of Rule 4 F.R.Civ.P. made applicable
by these rules is effective to establish personal
jurisdiction over the person of any defendant
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with respect to a case under the Code or a civil
proceeding arising under the Code, or arising in
or related to a case under the Code.

[(g) Effect of Amendment to Rule 4 F.R.Civ.P.]
(Abrogated Apr. 23, 1996, eff. Dec. 1, 1996)

(h) Service of process on an insured depository
institution

Service on an insured depository institution
(as defined in section 3 of the Federal Deposit
Insurance Act) in a contested matter or adver-
sary proceeding shall be made by certified mail
addressed to an officer of the institution un-
less—

(1) the institution has appeared by its attor-
ney, in which case the attorney shall be served
by first class mail;

(2) the court orders otherwise after service
upon the institution by certified mail of no-
tice of an application to permit service on the
institution by first class mail sent to an offi-
cer of the institution designated by the insti-
tution; or

(3) the institution has waived in writing its
entitlement to service by certified mail by
designating an officer to receive service.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Pub. L. 103-394, title I,
§114, Oct. 22, 1994, 108 Stat. 4118; Apr. 23, 1996, eff.
Dec. 1, 1996; Apr. 26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of the rule, by incorporation of Rule
4(a), (b), (d), (e) and (g)-(i) F.R.Civ.P., governs the me-
chanics of issuance of a summons and its form, the
manner of service on parties and their representatives,
and service in foreign countries.

Subdivision (b), which is the same as former Rule
704(c), authorizes service of process by first class mail
postage prepaid. This rule retains the modes of service
contained in former Bankruptcy Rule 704. The former
practice, in effect since 1976, has proven satisfactory.

Subdivision (c¢) is derived from former Bankruptcy
Rule 704(d)(2).

Subdivision (d). Nationwide service of process is au-
thorized by subdivision (d).

Subdivision (e) authorizes service by delivery on indi-
viduals and corporations in foreign countries if the
party to be served is the debtor or any person required
to perform the duties of the debtor and certain other
persons, the adversary proceeding involves property in
the custody of the bankruptcy court, or if federal or
state law authorizes such service in a foreign country.

Subdivision (f). The requirement of former Bank-
ruptcy Rule 704 that the summons be served within 10
days is carried over into these rules by subdivision (f).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to make Rule 4(j)
F.R.Civ.P. applicable to service of the summons. If
service is not completed within 120 days of the filing of
the complaint, the complaint may be dismissed.

Technical amendments are made to subdivisions (a),
(b), (e), and (f) to conform to recent amendments to
Rule 4 F.R.Civ.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The United States trustee may serve as trustee in a
case pursuant to 28 U.S.C. §586(a)(2) and §§701(a)(2),
1202(a), and 1302(a) of the Code. This rule is amended to
avoid the necessity of mailing copies of a summons and
complaint or other pleadings to the Attorney General
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and to the United States attorney when service on the
United States trustee is required only because the
United States trustee is acting as a case trustee. For
example, a proceeding commenced by a creditor to dis-
miss a case for unreasonable delay under §707(a) is gov-
erned by Rule 9014 which requires service on the trustee
pursuant to the requirements of Rule 7004 for the serv-
ice of a summons and complaint. The Attorney General
and the United States attorney would have no interest
in receiving a copy of the motion to dismiss. Mailing to
the office of the United States trustee when acting as
the case trustee is sufficient in such cases.

The words ‘‘with the court” in subdivision (b)(9) are
deleted as unnecessary. See Rules 5005(a) and 9001(3).

The new paragraph (10) of subdivision (b) does not af-
fect requirements for service of process on the United
States trustee when sued or otherwise a party to a liti-
gation unrelated to its capacity as a trustee. If a pro-
ceeding is commenced against the United States trust-
ee which is unrelated to the United States trustee’s
role as trustee, the requirements of paragraph (5) of
subdivision (b) of this rule would apply.

Subdivision (g) is added in anticipation of substantial
amendment to, and restructuring of subdivisions of,
Rule 4 F.R.Civ.P. Any amendment to Rule 4 will not af-
fect service in bankruptcy cases and proceedings until
further amendment to the Bankruptcy Rules. On Janu-
ary 1, 1990, Rule 4 F.R.Civ.P. read as follows:

RULE 4 F.R.CIV.P.
PROCESS

(a) SUMMONS: ISSUANCE. Upon the filing of the com-
plaint the clerk shall forthwith issue a summons and
deliver the summons to the plaintiff or the plaintiff’s
attorney, who shall be responsible for prompt service of
the summons and a copy of the complaint. Upon re-
quest of the plaintiff separate or additional summons
shall issue against any defendants.

(b) SAME: FORM. The summons shall be signed by the
clerk, be under the seal of the court, contain the name
of the court and the names of the parties, be directed
to the defendant, state the name and address of the
plaintiff’s attorney, if any, otherwise the plaintiff’s ad-
dress, and the time within which these rules require
the defendant to appear and defend, and shall notify
the defendant that in case of the defendant’s failure to
do so judgment by default will be rendered against the
defendant for the relief demanded in the complaint.
When, under Rule 4(e), service is made pursuant to a
statute or rule of court of a state, the summons, or no-
tice, or order in lieu of summons shall correspond as
nearly as may be to that required by the statute or
rule.

(c) SERVICE.

(1) [Not applicable.]

(2)(A) [Not applicable.]

(B) [Not applicable.]

(C) A summons and complaint may be served upon
a defendant of any class referred to in paragraph (1)
or (3) of subdivision (d) of this rule—

(i) pursuant to the law of the State in which the
district court is held for the service of summons or
other like process upon such defendant in an action
brought in the courts of general jurisdiction of that
State, or

(ii) [Not applicable.]

(D) [Not applicable.]

(E) [Not applicable.]

(3) [Not applicable.]

(d) SUMMONS AND COMPLAINT: PERSON TO BE SERVED.
The summons and complaint shall be served together.
The plaintiff shall furnish the person making service
with such copies as are necessary. Service shall be
made as follows:

(1) Upon an individual other than an infant or an
incompetent person, by delivering a copy of the sum-
mons and of the complaint to the individual person-
ally or by leaving copies thereof at the individual’s
dwelling house or usual place of abode with some per-
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son of suitable age and discretion then residing there-

in or by delivering a copy of the summons and of the

complaint to an agent authorized by appointment or
by law to receive service of process.

(2) Upon an infant or an incompetent person, by
serving the summons and complaint in the manner
prescribed by the law of the state in which the serv-
ice is made for the service of summons or other like
process upon any such defendant in an action brought
in the courts of general jurisdiction of that state.

(3) Upon a domestic or foreign corporation or upon
a partnership or other unincorporated association
which is subject to suit under a common name, by de-
livering a copy of the summons and of the complaint
to an officer, a managing or general agent, or to any
other agent authorized by appointment or by law to
receive service of process and, if the agent is one au-
thorized by statute to receive service and the statute
S0 requires, by also mailing a copy to the defendant.

(4) Upon the United States, by delivering a copy of
the summons and of the complaint to the United
States attorney for the district in which the action is
brought or to an assistant United States attorney or
clerical employee designated by the United States at-
torney in a writing filed with the clerk of the court
and by sending a copy of the summons and of the
complaint by registered or certified mail to the At-
torney General of the United States at Washington,
District of Columbia, and in any action attacking the
validity of an order of an officer or agency of the
United States not made a party, by also sending a
copy of the summons and of the complaint by reg-
istered or certified mail to such officer or agency.

(5) Upon an officer or agency of the United States,
by serving the United States and by sending a copy of
the summons and of the complaint by registered or
certified mail to such officer or agency. If the agency
is a corporation the copy shall be delivered as pro-
vided in paragraph (3) of this subdivision of this rule.

(6) Upon a state or municipal corporation or other
governmental organization thereof subject to suit, by
delivering a copy of the summons and of the com-
plaint to the chief executive officer thereof or by
serving the summons and complaint in the manner
prescribed by the law of that state for the service of
summons or other like process upon any such defend-
ant.

(e) SUMMONS: SERVICE UPON PARTY NOT INHABITANT
OF OR FOUND WITHIN STATE. Whenever a statute of the
United States or an order of court thereunder provides
for service of a summons, or of a notice, or of an order
in lieu of summons upon a party not an inhabitant of
or found within the state in which the district court is
held, service may be made under the circumstances and
in the manner prescribed by the statute or order, or, if
there is no provision therein prescribing the manner of
service, in a manner stated in this rule. Whenever a
statute or rule of court of the state in which the dis-
trict court is held provides (1) for service of a summons,
or of a notice, or of an order in lieu of summons upon
a party not an inhabitant of or found within the state,
or (2) for service upon or notice to such a party to ap-
pear and respond or defend in an action by reason of
the attachment or garnishment or similar seizure of
the party’s property located within the state, service
may in either case be made under the circumstances
and in the manner prescribed in the statute or rule.

(f) [Not applicable.]

(g) RETURN. The person serving the process shall
make proof of service thereof to the court promptly
and in any event within the time during which the per-
son served must respond to the process. If service is
made by a person other than a United States marshal
or deputy United States marshal, such person shall
make affidavit thereof. If service is made under sub-
division (¢)(2)(C)(ii) of this rule, return shall be made
by the sender’s filing with the court the acknowledg-
ment received pursuant to such subdivision. Failure to
make proof of service does not affect the validity of the
service.

TITLE 11, APPENDIX—BANKRUPTCY RULES

(h) AMENDMENT. At any time in its discretion and
upon such terms as it deems just, the court may allow
any process or proof of service thereof to be amended,
unless it clearly appears that material prejudice would
result to the substantial rights of the party against
whom the process issued.

(1) ALTERNATIVE PROVISIONS FOR SERVICE IN A FOR-
EIGN COUNTRY.

(1) Manner. When the federal or state law referred
to in subdivision (e) of this rule authorizes service
upon a party not an inhabitant of or found within the
state in which the district court is held, and service
is to be effected upon the party in a foreign country,
it is also sufficient if service of the summons and
complaint is made: (A) in the manner prescribed by
the law of the foreign country for service in that
country in an action in any of its courts of general
jurisdiction; or (B) as directed by the foreign author-
ity in response to a letter rogatory, when service in
either case is reasonably calculated to give actual no-
tice; or (C) upon an individual, by delivery to the in-
dividual personally, and upon a corporation or part-
nership or association, by delivery to an officer, a
managing or general agent; or (D) by any form of
mail, requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the party to
be served; or (E) as directed by order of the court.
Service under (C) or (E) above may be made by any
person who is not a party and is not less than 18 years
of age or who is designated by order of the district
court or by the foreign court. On request, the clerk
shall deliver the summons to the plaintiff for trans-
mission to the person or the foreign court or officer
who will make the service.

(2) Return. Proof of service may be made as pre-
scribed by subdivision (g) of this rule, or by the law
of the foreign country, or by order of the court. When
service is made pursuant to subparagraph (1)(D) of
this subdivision, proof of service shall include a re-
ceipt signed by the addressee or other evidence of de-
livery to the addressee satisfactory to the court.

(j) SUMMONS: TIME LIMIT FOR SERVICE. If a service of
the summons and complaint is not made upon a defend-
ant within 120 days after the filing of the complaint
and the party on whose behalf such service was re-
quired cannot show good cause why such service was
not made within that period, the action shall be dis-
missed as to that defendant without prejudice upon the
court’s own initiative with notice to such party or upon
motion. This subdivision shall not apply to service in a
foreign country pursuant to subdivision (i) of this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

The purpose of these amendments is to conform the
rule to the 1993 revisions of Rule 4 F.R.Civ.P. and to
make stylistic improvements. Rule 7004, as amended,
continues to provide for service by first class mail as
an alternative to the methods of personal service pro-
vided in Rule 4 F.R.Civ.P., except as provided in the
new subdivision (h).

Rule 4(d)(2) F.R.Civ.P. provides a procedure by which
the plaintiff may request by first class mail that the
defendant waive service of the summons. This proce-
dure is not applicable in adversary proceedings because
it is not necessary in view of the availability of service
by mail pursuant to Rule 7004(b). However, if a written
waiver of service of a summons is made in an adversary
proceeding, Rule 4(d)(1) F.R.Civ.P. applies so that the
defendant does not thereby waive any objection to the
venue or the jurisdiction of the court over the person
of the defendant.

Subdivisions (b)(4) and (b)(5) are amended to conform
to the 1993 amendments to Rule 4(i)(3) F.R.Civ.P.,
which protect the plaintiff from the hazard of losing a
substantive right because of failure to comply with the
requirements of multiple service when the United
States or an officer, agency, or corporation of the
United States is a defendant. These subdivisions also
are amended to require that the summons and com-
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plaint be addressed to the civil process clerk at the of-
fice of the United States attorney.

Subdivision (e), which has governed service in a for-
eign country, is abrogated and Rule 4(f) and (h)(2)
F.R.Civ.P., as substantially revised in 1993, are made
applicable in adversary proceedings.

The new subdivision (f) is consistent with the 1993
amendments to F.R.Civ.P. 4(k)(2). It clarifies that serv-
ice or filing a waiver of service in accordance with this
rule or the applicable subdivisions of F.R.Civ.P. 4 is
sufficient to establish personal jurisdiction over the de-
fendant. See the committee note to the 1993 amend-
ments to Rule 4 F.R.Civ.P.

Subdivision (g) is abrogated. This subdivision was pro-
mulgated in 1991 so that anticipated revisions to Rule
4 F.R.Civ.P. would not affect service of process in ad-
versary proceedings until further amendment to Rule
7004.

Subdivision (h) and the first phrase of subdivision (b)
were added by §114 of the Bankruptcy Reform Act of
1994, Pub. L. No. 103-394, 108 Stat. 4106.

GAP Report on Rule 7004. After publication of the pro-
posed amendments, Rule 7004(b) was amended and Rule
7004(h) was added by the Bankruptcy Reform Act of 1994
to provide for service by certified mail on an insured
depository institution. The above draft includes those
statutory amendments (without underlining new lan-
guage or striking former language). No other changes
have been made since publication, except for stylistic
changes.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (e) is amended so that the ten-day time
limit for service of a summons does not apply if the
summons is served in a foreign country.

GAP Report on Rule 7004. No changes since publica-
tion.

REFERENCES IN TEXT

Section 3 of the Federal Deposit Insurance Act, re-
ferred to in subd. (h), is classified to section 1813 of
Title 12, Banks and Banking.

1994 AMENDMENT

Subd. (b). Pub. L. 103-394, §114(1), substituted ‘‘Except
as provided in subdivision (h), in addition” for ‘‘In addi-
tion”.

Subd. (h). Pub. L. 103-394, §114(2), added subd. (h).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

Rule 7005. Service and Filing of Pleadings and
Other Papers

Rule 5 F.R.Civ.P. applies in adversary proceed-
ings.
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 5 F.R.Civ.P. refers to Rule 4 F.R.Civ.P. Pursuant
to Rule 7002 this reference is to Rule 4 F.R.Civ.P. as in-
corporated and modified by Rule 7004.

Rule 7007. Pleadings Allowed

] Rule 7 F.R.Civ.P. applies in adversary proceed-
ings.

Rule 7008. General Rules of Pleading

(a) Applicability of Rule 8 F.R.Civ.P.

Rule 8 F.R.Civ.P. applies in adversary proceed-
ings. The allegation of jurisdiction required by
Rule 8(a) shall also contain a reference to the

Rule 7012

name, number, and chapter of the case under the
Code to which the adversary proceeding relates
and to the district and division where the case
under the Code is pending. In an adversary pro-
ceeding before a bankruptcy judge, the com-
plaint, counterclaim, cross-claim, or third-party
complaint shall contain a statement that the
proceeding is core or non-core and, if non-core,
that the pleader does or does not consent to
entry of final orders or judgment by the bank-
ruptcy judge.

(b) Attorney’s Fees

A request for an award of attorney’s fees shall
be pleaded as a claim in a complaint, cross-
claim, third-party complaint, answer, or reply
as may be appropriate.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Proceedings before a bankruptcy judge are either
core or non-core. 28 U.S.C. §157. A bankruptcy judge
may enter a final order or judgment in a core proceed-
ing. In a non-core proceeding, absent consent of the
parties, the bankruptcy judge may not enter a final
order or judgment but may only submit proposed find-
ings of fact and conclusions of law to the district judge
who will enter the final order or judgment. 28 U.S.C.
§157(c)(1). The amendment to subdivision (a) of this
rule requires an allegation as to whether a proceeding
is core or non-core. A party who alleges that the pro-
ceeding is non-core shall state whether the party does
or does not consent to the entry of a final order or
judgment by the bankruptcy judge. Failure to include
the statement of consent does not constitute consent.
Only express consent in the pleadings or otherwise is
effective to authorize entry of a final order or judgment
by the bankruptcy judge in a non-core proceeding.
Amendments to Rule 7012 require that the defendant
admit or deny the allegation as to whether the proceed-
ing is core or non-core.

Rule 7009. Pleading Special Matters

Rule 9 F.R.Civ.P. applies in adversary proceed-
ings.

Rule 7010. Form of Pleadings

Rule 10 F.R.Civ.P. applies in adversary pro-
ceedings, except that the caption of each plead-
ing in such a proceeding shall conform substan-
tially to the appropriate Official Form.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Reference to the Official Form number is deleted in
anticipation of future revision and renumbering of the
Official Forms.

Rule 7012. Defenses and Objections—When and
How Presented—By Pleading or Motion—Mo-
tion for Judgment on the Pleadings

(a) When Presented

If a complaint is duly served, the defendant
shall serve an answer within 30 days after the is-
suance of the summons, except when a different
time is prescribed by the court. The court shall
prescribe the time for service of the answer
when service of a complaint is made by publica-
tion or upon a party in a foreign country. A
party served with a pleading stating a cross-
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claim shall serve an answer thereto within 20
days after service. The plaintiff shall serve a
reply to a counterclaim in the answer within 20
days after service of the answer or, if a reply is
ordered by the court, within 20 days after serv-
ice of the order, unless the order otherwise di-
rects. The United States or an officer or agency
thereof shall serve an answer to a complaint
within 35 days after the issuance of the sum-
mons, and shall serve an answer to a cross-
claim, or a reply to a counterclaim, within 35
days after service upon the United States attor-
ney of the pleading in which the claim is as-
serted. The service of a motion permitted under
this rule alters these periods of time as follows,
unless a different time is fixed by order of the
court: (1) if the court denies the motion or post-
pones its disposition until the trial on the mer-
its, the responsive pleading shall be served with-
in 10 days after notice of the court’s action; (2)
if the court grants a motion for a more definite
statement, the responsive pleading shall be
served within 10 days after the service of a more
definite statement.

(b) Applicability of Rule 12(b)-(h) F.R.Civ.P.

Rule 12(b)-(h) F.R.Civ.P. applies in adversary
proceedings. A responsive pleading shall admit
or deny an allegation that the proceeding is core
or non-core. If the response is that the proceed-
ing in non-core, it shall include a statement
that the party does or does not consent to entry
of final orders or judgment by the bankruptcy
judge. In non-core proceedings final orders and
judgments shall not be entered on the bank-
ruptcy judge’s order except with the express
consent of the parties.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) continues the practice of former Bank-
ruptcy Rule 712(a) by requiring that the answer to a
complaint be filed within 30 days after the issuance of
the summons. Under Rule 7004(f), the summons must be
served within 10 days of issuance. The other pleading
periods in adversary proceedings are the same as those
in civil actions before the district courts, except that
the United States is allowed 35 rather than 60 days to
respond.

Rule 12(b)(7) and (h)(2) F.R.Civ.P. refers to Rule 19
F.R.Civ.P. Pursuant to Rule 7002 these references are to
Rule 19 F.R.Civ.P. as incorporated and modified by
Rule 7019.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to subdivision (b) requires a response
to the allegation that the proceeding is core or non-
core. A final order of judgment may not be entered in
a non-core proceeding heard by a bankruptcy judge un-
less all parties expressly consent. 28 U.S.C. §157(c).

Rule 7013. Counterclaim and Cross-Claim

Rule 13 F.R.Civ.P. applies in adversary pro-
ceedings, except that a party sued by a trustee
or debtor in possession need not state as a coun-
terclaim any claim that the party has against
the debtor, the debtor’s property, or the estate,
unless the claim arose after the entry of an
order for relief. A trustee or debtor in possession
who fails to plead a counterclaim through over-
sight, inadvertence, or excusable neglect, or
when justice so requires, may by leave of court
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amend the pleading, or commence a new adver-
sary proceeding or separate action.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 13(h) F.R.Civ.P. refers to Rule 19 F.R.Civ.P. Pur-
suant to Rule 7002 this reference is to Rule 19
F.R.Civ.P. as incorporated and modified by Rule 7019.

Rule 7014. Third-Party Practice

Rule 14 F.R.Civ.P. applies in adversary pro-
ceedings.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule does not purport to deal with questions of
jurisdiction. The scope of the jurisdictional grant under
28 U.S.C. §1471 and whether the doctrines of pendent or
ancillary jurisdiction are applicable to adversary pro-
ceedings will be determined by the courts.

Rule 14 F.R.Civ.P. refers to Rules 12 and 13 F.R.Civ.P.
Pursuant to Rule 7002 those references are to Rules 12
and 13 as incorporated and modified by Rules 7012 and
7013.

Rule 7015. Amended and Supplemental Pleadings

Rule 15 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7016. Pre-Trial Procedure; Formulating Is-
sues

Rule 16 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7017. Parties Plaintiff and Defendant; Ca-
pacity

Rule 17 F.R.Civ.P. applies in adversary pro-
ceedings, except as provided in Rule 2010(b).

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rules 2010(d) and 5008(d), which implement §§322 and
345 of the Code, authorize a party in interest to pros-
ecute a claim on the bond of a trustee or depository in
the name of the United States.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Reference to Rule 5008(d) is deleted because of the ab-
rogation of Rule 5008.

Rule 7018. Joinder of Claims and Remedies

Rule 18 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7019. Joinder of Persons Needed for Just
Determination

Rule 19 F.R.Civ.P. applies in adversary pro-
ceedings, except that (1) if an entity joined as a
party raises the defense that the court lacks ju-
risdiction over the subject matter and the de-
fense is sustained, the court shall dismiss such
entity from the adversary proceedings and (2) if
an entity joined as a party properly and timely
raises the defense of improper venue, the court
shall determine, as provided in 28 U.S.C. §1412,
whether that part of the proceeding involving
the joined party shall be transferred to another
district, or whether the entire adversary pro-
ceeding shall be transferred to another district.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule addresses a situation different from that en-
countered by the district court when its jurisdiction is
based on diversity of citizenship under 28 U.S.C. §1332.
Joining of a party whose citizenship is the same as that
of an adversary destroys the district court’s jurisdic-
tion over the entire civil action but under 28 U.S.C.
§1471 the attempted joinder of such a person would not
affect the bankruptcy court’s jurisdiction over the
original adversary proceeding.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule is amended to delete the reference to reten-
tion of the adversary proceeding if venue is improper.
See 28 U.S.C. §1412.

Rule 7020. Permissive Joinder of Parties

Rule 20 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7021. Misjoinder and Non-Joinder of Parties

Rule 21 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7022. Interpleader

Rule 22(1) F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7023. Class Proceedings

Rule 23 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7023.1. Derivative Proceedings by Share-
holders

Rule 23.1 F.R.Civ.P. applies in adversary pro-
ceedings.

7023.2. Adversary Proceedings Relating to Unin-
corporated Associations

Rule 23.2 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7024. Intervention

Rule 24 F.R.Civ.P. applies in adversary pro-
ceedings.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

A person may seek to intervene in the case under the
Code or in an adversary proceeding relating to the case
under the Code. Intervention in a case under the Code
is governed by Rule 2018 and intervention in an adver-
sary proceeding is governed by this rule. Intervention
in a case and intervention in an adversary proceeding
must be sought separately.

Rule 7025. Substitution of Parties

Subject to the provisions of Rule 2012, Rule 25
F.R.Civ.P. applies in adversary proceedings.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 25 F.R.Civ.P. refers to Rule 4 F.R.Civ.P. Pursu-
ant to Rule 7002 that reference is to Rule 4 as incor-
porated and modified by Rule 7004.

Rule 7026. General Provisions Governing Discov-
ery

Rule 26 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7041

Rule 7027. Depositions Before Adversary Pro-
ceedings or Pending Appeal

Rule 27 F.R.Civ.P. applies to adversary pro-
ceedings.
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 27(a)(2) F.R.Civ.P. refers to Rule 4 F.R.Civ.P.
Pursuant to Rule 7002 the reference is to Rule 4
F.R.Civ.P. as incorporated and modified by Rule 7004.

Rule 7028. Persons Before Whom Depositions
May Be Taken

Rule 28 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7029. Stipulations
Procedure

Regarding Discovery

Rule 29 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7030. Depositions Upon Oral Examination

Rule 30 F.R.Civ.P. applies in adversary pro-
ceedings.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 30 F.R.Civ.P. refers to Rule 4 F.R.Civ.P. Pursu-
ant to Rule 7002 that reference is a reference to Rule 4
F.R.Civ.P. as incorporated and modified by Rule 7004.

Rule 7031. Deposition Upon Written Questions

Rule 31 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7032. Use of Depositions in Adversary Pro-
ceedings

Rule 32 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7033. Interrogatories to Parties

Rule 33 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7034. Production of Documents and Things
and Entry Upon Land for Inspection and
Other Purposes

Rule 34 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7035. Physical and Mental Examination of
Persons

Rule 35 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7036. Requests for Admission

Rule 36 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7037. Failure to Make Discovery: Sanctions

Rule 37 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7040. Assignment of Cases for Trial

Rule 40 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7041. Dismissal of Adversary Proceedings

Rule 41 F.R.Civ.P. applies in adversary pro-
ceedings, except that a complaint objecting to
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the debtor’s discharge shall not be dismissed at
the plaintiff’s instance without notice to the
trustee, the United States trustee, and such
other persons as the court may direct, and only
on order of the court containing terms and con-
ditions which the court deems proper.
(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Dismissal of a complaint objecting to a discharge
raises special concerns because the plaintiff may have
been induced to dismiss by an advantage given or prom-
ised by the debtor or someone acting in his interest.
Some courts by local rule or order have required the
debtor and his attorney or the plaintiff to file an affida-
vit that nothing has been promised to the plaintiff in
consideration of the withdrawal of the objection. By
specifically authorizing the court to impose conditions
in the order of dismissal this rule permits the continu-
ation of this salutary practice.

Rule 41 F.R.Civ.P. refers to Rule 19 F.R.Civ.P. Pursu-
ant to Rule 7002 that reference is to Rule 19 F.R.Civ.P.
as incorporated and modified by Rule 7019.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The United States trustee has standing to object to
the debtor’s discharge pursuant to §727(c) and may
have refrained from commencing an adversary proceed-
ing objecting to discharge within the time limits pro-
vided in Rule 4004 only because another party com-
menced such a proceeding. The United States trustee
may oppose dismissal of the original proceeding.

The rule is also amended to clarify that the court
may direct that other persons receive notice of a plain-
tiff’s motion to dismiss a complaint objecting to dis-
charge.

Rule 7042. Consolidation of Adversary Proceed-
ings; Separate Trials

Rule 42 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7052. Findings by the Court

Rule 52 F.R.Civ.P. applies in adversary pro-
ceedings.
NOTES OF ADVISORY COMMITTEE ON RULES—1983
Rule 52(a) F.R.Civ.P. refers to Rule 12 F.R.Civ.P. Pur-

suant to Rule 7002 this reference is to Rule 12
F.R.Civ.P. as incorporated and modified by Rule 7012.

Rule 7054. Judgments; Costs
(a) Judgments

Rule 54(a)-(c) F.R.Civ.P. applies in adversary
proceedings.

(b) Costs

The court may allow costs to the prevailing
party except when a statute of the United States
or these rules otherwise provides. Costs against
the United States, its officers and agencies shall
be imposed only to the extent permitted by law.
Costs may be taxed by the clerk on one day’s no-
tice; on motion served within five days there-
after, the action of the clerk may be reviewed by
the court.

Rule 7055. Default

Rule 55 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7056. Summary Judgment

Rule 56 F.R.Civ.P. applies in adversary pro-
ceedings.
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Rule 7062. Stay of Proceedings to Enforce a
Judgment

Rule 62 F.R.Civ.P. applies in adversary pro-
ceedings.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991; Apr.
26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

The additional exceptions set forth in this rule make
applicable to those matters the consequences contained
in Rule 62(c) and (d) with respect to orders in actions
for injunctions.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to include as additional excep-
tions to Rule 62(a) an order granting relief from the
automatic stay of actions against codebtors provided
by §1201 of the Code, the sale or lease of property of the
estate under §363, and the assumption or assignment of
an executory contract under §365.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

The additional exceptions to Rule 62(a) consist of or-
ders that are issued in contested matters. These excep-
tions are deleted from this rule because of the amend-
ment to Rule 9014 that renders this rule inapplicable in
contested matters unless the court orders otherwise.
See also the amendments to Rules 3020, 3021, 4001, 6004,
and 6006 that delay the implementation of certain types
of orders for a period of ten days unless the court other-
wise directs.

GAP Report on Rule 7062. No changes since publica-
tion.

Rule 7064. Seizure of Person or Property

Rule 62 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7065. Injunctions

Rule 65 F.R.Civ.P. applies in adversary pro-
ceedings, except that a temporary restraining
order or preliminary injunction may be issued
on application of a debtor, trustee, or debtor in
possession without compliance with Rule 65(c).

Rule 7067. Deposit in Court

Rule 67 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7068. Offer of Judgment

Rule 68 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7069. Execution

Rule 69 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7070. Judgment for Specific Acts; Vesting
Title

Rule 70 F.R.Civ.P. applies in adversary pro-
ceedings and the court may enter a judgment di-
vesting the title of any party and vesting title
in others whenever the real or personal property
involved is within the jurisdiction of the court.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The reference to court is used in the amendment be-
cause the district court may preside over an adversary
proceeding.
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Rule 7071. Process in Behalf of and Against Per-
sons Not Parties

Rule 71 F.R.Civ.P. applies in adversary pro-
ceedings.

Rule 7087. Transfer of Adversary Proceeding

On motion and after a hearing, the court may
transfer an adversary proceeding or any part
thereof to another district pursuant to 28 U.S.C.
§1412, except as provided in Rule 7019(2).

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The reference to the venue section of title 28 is
amended to conform to the 1984 amendments to title 28.

PART VIII—APPEALS TO DISTRICT COURT
OR BANKRUPTCY APPELLATE PANEL

Rule 8001. Manner of Taking Appeal; Voluntary
Dismissal

(a) Appeal as of Right; How Taken

An appeal from a judgment, order, or decree of
a bankruptcy judge to a district court or bank-
ruptcy appellate panel as permitted by 28 U.S.C.
§158(a)(1) or (a)(2) shall be taken by filing a no-
tice of appeal with the clerk within the time al-
lowed by Rule 8002. An appellant’s failure to
take any step other than timely filing a notice
of appeal does not affect the validity of the ap-
peal, but is ground only for such action as the
district court or bankruptcy appellate panel
deems appropriate, which may include dismissal
of the appeal. The notice of appeal shall (1) con-
form substantially to the appropriate Official
Form, (2) contain the names of all parties to the
judgment, order, or decree appealed from and
the names, addresses, and telephone numbers of
their respective attorneys, and (3) be accom-
panied by the prescribed fee. Each appellant
shall file a sufficient number of copies of the no-
tice of appeal to enable the clerk to comply
promptly with Rule 8004.

(b) Appeal by Leave; How Taken

An appeal from an interlocutory judgment,
order, or decree of a bankruptcy judge as per-
mitted by 28 U.S.C. §158(a)(3) shall be taken by
filing a notice of appeal, as prescribed in sub-
division (a) of this rule, accompanied by a mo-
tion for leave to appeal prepared in accordance
with Rule 8003 and with proof of service in ac-
cordance with Rule 8008.

(¢) Voluntary Dismissal

(1) Before Docketing. If an appeal has not been
docketed, the appeal may be dismissed by the
bankruptcy judge on the filing of a stipulation
for dismissal signed by all the parties, or on mo-
tion and notice by the appellant.

(2) After Docketing. If an appeal has been dock-
eted and the parties to the appeal sign and file
with the clerk of the district court or the clerk
of the bankruptcy appellate panel an agreement
that the appeal be dismissed and pay any court
costs or fees that may be due, the clerk of the
district court or the clerk of the bankruptcy ap-
pellate panel shall enter an order dismissing the
appeal. An appeal may also be dismissed on mo-

Rule 8001

tion of the appellant on terms and conditions
fixed by the district court or bankruptcy appel-
late panel.

[(d) Effect of Taking a Direct Appeal to the Court
of Appeals] (Abrogated Mar. 30, 1987, eff.
Aug. 1, 1987)

(e) Election To Have Appeal Heard by District
Court Instead of Bankruptcy Appellate Panel

An election to have an appeal heard by the
district court under 28 U.S.C. §158(c)(1) may be
made only by a statement of election contained
in a separate writing filed within the time pre-
scribed by 28 U.S.C. §1568(c)(1).

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 11, 1997, eff. Dec. 1,
1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

These rules in Part VIII apply only to appeals to the
district courts or bankruptcy appellate panels. Subse-
quent appeals to the courts of appeals, or direct appeals
by agreement of the parties under 28 U.S.C. §1293(b),
are governed by the Federal Rules of Appellate Proce-
dure.

Subdivisions (a) and (b) require that a notice of appeal
be filed whenever a litigant seeks to secure appellate
review by the district court or bankruptcy appellate
panel. An appeal from an interlocutory order which
will be heard only if leave is granted under 28 U.S.C.
§§1334(b) or 1482(b) is taken by filing a notice of appeal
accompanied by a motion for leave to appeal which
complies with the requirements set forth in Rule 8003.
Rule 8003 also governs other aspects of interlocutory
appeals.

Subdivision (c) is an adaptation of Rule 42 F.R.App.P.

Subdivision (d) deals with the situation in which an
appellant perfects an appeal to the district court or a
bankruptcy appellate panel and also a direct appeal
pursuant to 28 U.S.C. §1293(b) to the court of appeals.
This subdivision provides that once the appeal to the
court of appeals is taken, a notice of appeal to the dis-
trict court or bankruptcy appellate panel shall be dis-
missed and, if the first appeal is to the district court or
bankruptcy appellate panel, the first appeal shall be
dismissed. Paragraph (3) gives an appellant or cross ap-
pellant an opportunity to file an appeal to the district
court or bankruptcy appellate panel if the court of ap-
peals dismisses the direct appeal because the judgment,
order, or decree appealed from is not final. Since the
court of appeals has determined the judgment, order, or
decree is not final, the new appeal is an appeal for
which leave is necessary.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivisions (a) and (b) are amended to conform to the
1984 amendments.

Subdivision (d) is abrogated because there is no direct
appeal to the court of appeals under 28 U.S.C. §158, as
enacted by the 1984 amendments.

Subdivision (e) is new. Section 158(b)(1) of title 28 au-
thorizes the circuit councils to establish bankruptcy
appellate panels. Appeals may not be heard by these
panels unless the district court authorizes the referral
and all parties to the appeal consent. This rule requires
that the parties consent to such an appeal; however,
the method of consenting to an appeal may be the sub-
ject of a rule promulgated by a circuit council under
Rule 8018.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Reference to the Official Form number is deleted in
anticipation of future revision and renumbering of the
Official Forms.
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NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

This rule is amended to conform to the Bankruptcy
Reform Act of 1994 which amended 28 U.S.C. §158. As
amended, a party may—without obtaining leave of the
court—appeal from an interlocutory order or decree of
the bankruptcy court issued under §1121(d) of the Code
increasing or reducing the time periods referred to in
§1121.

Subdivision (e) is amended to provide the procedure
for electing under 28 U.S.C. §158(c)(1) to have an appeal
heard by the district court instead of the bankruptcy
appellate panel service. This subdivision is applicable
only if a bankruptcy appellate panel service is author-
ized under 28 U.S.C. §158(b) to hear the appeal.

GAP Report on Rule 8001. The heading of subdivision
(e) is amended to clarify that it applies to the election
to have an appeal heard by the district court instead of
the BAP. The final paragraph of the Committee Note is
revised to clarify that subdivision (e) is applicable only
if a BAP is authorized to hear the appeal.

Rule 8002. Time for Filing Notice of Appeal
(a) Ten-Day Period

The notice of appeal shall be filed with the
clerk within 10 days of the date of the entry of
the judgment, order, or decree appealed from. If
a timely notice of appeal is filed by a party, any
other party may file a notice of appeal within 10
days of the date on which the first notice of ap-
peal was filed, or within the time otherwise pre-
scribed by this rule, whichever period last ex-
pires. A notice of appeal filed after the an-
nouncement of a decision or order but before
entry of the judgment, order, or decree shall be
treated as filed after such entry and on the day
thereof. If a notice of appeal is mistakenly filed
with the district court or the bankruptcy appel-
late panel, the clerk of the district court or the
clerk of the bankruptcy appellate panel shall
note thereon the date on which it was received
and transmit it to the clerk and it shall be
deemed filed with the clerk on the date so noted.
(b) Effect of Motion on Time for Appeal

If any party makes a timely motion of a type
specified immediately below, the time for appeal
for all parties runs from the entry of the order
disposing of the last such motion outstanding.
This provision applies to a timely motion:

(1) to amend or make additional findings of
fact under Rule 7052, whether or not granting
the motion would alter the judgment;

(2) to alter or amend the judgment under
Rule 9023;

(3) for a new trial under Rule 9023; or

(4) for relief under Rule 9024 if the motion is
filed no later than 10 days after the entry of
judgment. A notice of appeal filed after an-
nouncement or entry of the judgment, order,
or decree but before disposition of any of the
above motions is ineffective to appeal from
the judgment, order, or decree, or part thereof,
specified in the notice of appeal, until the
entry of the order disposing of the last such
motion outstanding. Appellate review of an
order disposing of any of the above motions re-
quires the party, in compliance with Rule 8001,
to amend a previously filed notice of appeal. A
party intending to challenge an alteration or
amendment of the judgment, order, or decree
shall file a notice, or an amended notice, of ap-
peal within the time prescribed by this Rule
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8002 measured from the entry of the order dis-
posing of the last such motion outstanding. No
additional fees will be required for filing an
amended notice.

(c) Extension of Time for Appeal

(1) The bankruptcy judge may extend the time
for filing the notice of appeal by any party, un-
less the judgment, order, or decree appealed
from:

(A) grants relief from an automatic stay
under §362, §922, §1201, or §1301;

(B) authorizes the sale or lease of property
or the use of cash collateral under §363;

(C) authorizes the obtaining of credit under
§364;

(D) authorizes the assumption or assignment
of an executory contract or unexpired lease
under §365;

(E) approves a disclosure statement under
§1125; or

(F) confirms a plan under §943, §1129, §1225,
or §1325 of the Code.

(2) A request to extend the time for filing a no-
tice of appeal must be made by written motion
filed before the time for filing a notice of appeal
has expired, except that such a motion filed not
later than 20 days after the expiration of the
time for filing a notice of appeal may be granted
upon a showing of excusable neglect. An exten-
sion of time for filing a notice of appeal may not
exceed 20 days from the expiration of the time
for filing a notice of appeal otherwise prescribed
by this rule or 10 days from the date of entry of
the order granting the motion, whichever is
later.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 29, 1994, eff. Aug.
1, 1994; Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 4(a) F.R.App.P. The
time to appeal from a judgment, order, or decree of a
bankruptcy judge is 10 days, rather than the 30 days
provided for in the civil practice. The shortened time is
specified in order to obtain prompt appellate review,
often important to the administration of a case under
the Code. If a timely notice of appeal is filed, other par-
ties have an additional 10 days within which to file a
notice of appeal. A notice of appeal filed within the ad-
ditional 10 day period by an appellee is a cross appeal,
but there is a separate appeal if a non-appellee files a
notice of appeal within that 10 day period. The district
courts and bankruptcy appellate panels have inherent
authority to consolidate appeals.

Subdivision (b) is essentially the same as Rule 4(a)4)
of the F.R.App.P.

Subdivision (c) is similar to former Bankruptcy Rule
802(c). To expedite the disposition of appeals the maxi-
mum extension of time is 20 days instead of the 30 days
provided by Rule 4(a)(5) of the F.R.App.P. Subject to
the exceptions set forth in subdivision (c), the court
may extend the time for taking an appeal when a mo-
tion for extension is filed after the expiration of the
original 10 day period but no later than 20 days after
the expiration of the original 10 day period. Orders of
the bankruptcy court relating to the sale of property,
extension of credit, confirmation of a plan, dismissal or
conversion of the case, and approval of the disclosure
statement are of such significance to the administra-
tion of the case, the parties in interest, and third par-
ties that this subdivision requires that either an appeal
or a motion for extension be filed within the original 10
day period.
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If a timely notice of appeal is not filed, no appeal
may be taken later. Former Bankruptcy Rule 803,
which provided that a referee’s judgment became final
when the appeal period expired, has been omitted as un-
necessary.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to conform to F.R.App.P.
4(a)(2) which is designed to avoid the loss of the right
to appeal when a notice of appeal is filed prematurely.

Subdivision (b)(1) is deleted because Rule 9015 was ab-
rogated in 1987.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

These amendments are intended to conform to the
1993 amendments to F.R.App.P. 4(a)(4) and 6(b)(2)(i).

This rule as amended provides that a notice of appeal
filed before the disposition of a specified postjudgment
motion will become effective upon disposition of the
motion. A notice filed before the filing of one of the
specified motions or after the filing of a motion but be-
fore disposition of the motion is, in effect, suspended
until the motion is disposed of, whereupon, the pre-
viously filed notice effectively places jurisdiction in
the district court or bankruptcy appellate panel.

Because a notice of appeal will ripen into an effective
appeal upon disposition of a postjudgment motion, in
some instances there will be an appeal from a judgment
that has been altered substantially because the motion
was granted in whole or in part. The appeal may be dis-
missed for want of prosecution when the appellant fails
to meet the briefing schedule. But, the appellee may
also move to strike the appeal. When responding to
such a motion, the appellant would have an oppor-
tunity to state that, even though some relief sought in
a postjudgment motion was granted, the appellant still
plans to pursue the appeal. Because the appellant’s re-
sponse would provide the appellee with sufficient no-
tice of the appellant’s intentions, the rule does not re-
quire an additional notice of appeal in that situation.

The amendment provides that a notice of appeal filed
before the disposition of a postjudgment tolling motion
is sufficient to bring the judgment, order, or decree
specified in the original notice of appeal to the district
court or bankruptcy appellate panel. If the judgment is
altered upon disposition of a postjudgment motion,
however, and if a party who has previously filed a no-
tice of appeal wishes to appeal from the disposition of
the motion, the party must amend the notice to so in-
dicate. When a party files an amended notice, no addi-
tional fees are required because the notice is an amend-
ment of the original and not a new notice of appeal.

Subdivision (b) is also amended to include, among mo-
tions that extend the time for filing a notice of appeal,
a motion under Rule 9024 that is filed within 10 days
after entry of judgment. The addition of this motion
conforms to a similar amendment to F.R.App.P. 4(a)(4)
made in 1993, except that a Rule 9024 motion does not
toll the time to appeal unless it is filed within the 10-
day period. The reason for providing that the motion
extends the time to appeal only if it is filed within the
10-day period is to enable the court and the parties in
interest to determine solely from the court records
whether the time to appeal has been extended by a mo-
tion for relief under Rule 9024.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Subdivision (c) is amended to provide that a request
for an extension of time to file a notice of appeal must
be filed within the applicable time period. This amend-
ment will avoid uncertainty as to whether the mailing
of a motion or an oral request in court is sufficient to
request an extension of time, and will enable the court
and the parties in interest to determine solely from the
court records whether a timely request for an extension
has been made.

Rule 8003

The amendments also give the court discretion to
permit a party to file a notice of appeal more than 20
days after expiration of the time to appeal otherwise
prescribed, but only if the motion was timely filed and
the notice of appeal is filed within a period not exceed-
ing 10 days after entry of the order extending the time.
This amendment is designed to protect parties that file
timely motions to extend the time to appeal from the
harshness of the present rule as demonstrated in In re
Mouradick, 13 F.3d 326 (9th Cir. 1994), where the court
held that a notice of appeal filed within the 3-day pe-
riod expressly prescribed by an order granting a timely
motion for an extension of time did not confer jurisdic-
tion on the appellate court because the notice of appeal
was not filed within the 20-day period specified in sub-
division (c).

The subdivision is amended further to prohibit any
extension of time to file a notice of appeal—even if the
motion for an extension is filed before the expiration of
the original time to appeal—if the order appealed from
grants relief from the automatic stay, authorizes the
sale or lease of property, use of cash collateral, obtain-
ing of credit, or assumption or assignment of an execu-
tory contract or unexpired lease under §365, or ap-
proves a disclosure statement or confirms a plan. These
types of orders are often relied upon immediately after
they are entered and should not be reviewable on ap-
peal after the expiration of the original appeal period
under Rule 8002(a) and (b).

GAP Report on Rule 8002. No changes to the published
draft.

Rule 8003. Leave to Appeal
(a) Content of Motion; Answer

A motion for leave to appeal under 28 U.S.C.
§158(a) shall contain: (1) a statement of the facts
necessary to an understanding of the questions
to be presented by the appeal; (2) a statement of
those questions and of the relief sought; (3) a
statement of the reasons why an appeal should
be granted; and (4) a copy of the judgment,
order, or decree complained of and of any opin-
ion or memorandum relating thereto. Within 10
days after service of the motion an adverse
party may file with the clerk an answer in oppo-
sition.

(b) Transmittal; Determination of Motion

The clerk shall transmit the notice of appeal,
the motion for leave to appeal and any answer
thereto to the clerk of the district court or the
clerk of the bankruptcy appellate panel as soon
as all parties have filed answers or the time for
filing an answer has expired. The motion and an-
swer shall be submitted without oral argument
unless otherwise ordered.

(¢) Appeal Improperly Taken Regarded as a Mo-
tion for Leave To Appeal

If a required motion for leave to appeal is not
filed, but a notice of appeal is timely filed, the
district court or bankruptcy appellate panel
may grant leave to appeal or direct that a mo-
tion for leave to appeal be filed. The district
court or the bankruptcy appellate panel may
also deny leave to appeal but in so doing shall
consider the notice of appeal as a motion for
leave to appeal. Unless an order directing that a
motion for leave to appeal be filed provides
otherwise, the motion shall be filed within 10
days of entry of the order.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivisions (a) and (b) of this rule are derived from
Rules 5 and 6 F.R.App.P. The motion for leave to appeal



Rule 8004

is addressed to the district court or the bankruptcy ap-
pellate panel, although filed with the clerk of the bank-
ruptcy court.

Subdivision (c) provides that if a party mistakenly be-
lieves the order appealed from is final and files only a
notice of appeal, the appeal is not automatically dis-
missed. The district court or bankruptcy appellate
panel has the options to direct that a motion be filed,
to decide exclusively on the papers already filed to
grant leave to appeal, or to deny leave to appeal. Cf. 28
U.S.C. §2103.

Rule 8004. Service of the Notice of Appeal

The clerk shall serve notice of the filing of a
notice of appeal by mailing a copy thereof to
counsel of record of each party other than the
appellant or, if a party is not represented by
counsel, to the party’s last known address. Fail-
ure to serve notice shall not affect the validity
of the appeal. The clerk shall note on each copy
served the date of the filing of the notice of ap-
peal and shall note in the docket the names of
the parties to whom copies are mailed and the
date of the mailing. The clerk shall forthwith
transmit to the United States trustee a copy of
the notice of appeal, but failure to transmit
such notice shall not affect the validity of the
appeal.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is an adaptation of Rule 3(d) F.R.App.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to keep the United States trust-
ee informed of the progress of the case.

Rule 8005. Stay Pending Appeal

A motion for a stay of the judgment, order, or
decree of a bankruptcy judge, for approval of a
supersedeas bond, or for other relief pending ap-
peal must ordinarily be presented to the bank-
ruptcy judge in the first instance. Notwithstand-
ing Rule 7062 but subject to the power of the dis-
trict court and the bankruptcy appellate panel
reserved hereinafter, the bankruptcy judge may
suspend or order the continuation of other pro-
ceedings in the case under the Code or make any
other appropriate order during the pendency of
an appeal on such terms as will protect the
rights of all parties in interest. A motion for
such relief, or for modification or termination of
relief granted by a bankruptcy judge, may be
made to the district court or the bankruptcy ap-
pellate panel, but the motion shall show why the
relief, modification, or termination was not ob-
tained from the bankruptcy judge. The district
court or the bankruptcy appellate panel may
condition the relief it grants under this rule on
the filing of a bond or other appropriate security
with the bankruptcy court. When an appeal is
taken by a trustee, a bond or other appropriate
security may be required, but when an appeal is
taken by the United States or an officer or agen-
cy thereof or by direction of any department of
the Government of the United States a bond or
other security shall not be required.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1983

The first, third, and fourth sentences of this rule are
adaptations of Rule 8(a) and (b) F.R.App.P. The second
sentence of the rule is derived from §39(c) of the Bank-
ruptcy Act and confers on the bankruptcy judge discre-
tion respecting the stay or continuation of other pro-
ceedings in the case while an appeal is pending.

The last sentence of the rule, which specifically sub-
jects a trustee to the same kind of security require-
ments as other litigants, is derived from former Bank-
ruptcy Rule 805. The exemption of the United States
from the bond or security requirements is the same as
the exemption contained in Rule 62(e) F.R.Civ.P.

Sections 363(m) and 364(e) of the Code provide that
unless an order approving a sale of property, or author-
izing the obtaining of credit or the incurring of debt is
stayed pending appeal, the sale of property to a good
faith purchaser or a good faith extension of credit, with
or without any priority or lien, shall not be affected by
the reversal or modification of such order on appeal,
whether or not the purchaser or creditor knows of the
pendency of the appeal.

Rule 8006. Record and Issues on Appeal

Within 10 days after filing the notice of appeal
as provided by Rule 8001(a), entry of an order
granting leave to appeal, or entry of an order
disposing of the last timely motion outstanding
of a type specified in Rule 8002(b), whichever is
later, the appellant shall file with the clerk and
serve on the appellee a designation of the items
to be included in the record on appeal and a
statement of the issues to be presented. Within
10 days after the service of the appellant’s state-
ment the appellee may file and serve on the ap-
pellant a designation of additional items to be
included in the record on appeal and, if the ap-
pellee has filed a cross appeal, the appellee as
cross appellant shall file and serve a statement
of the issues to be presented on the cross appeal
and a designation of additional items to be in-
cluded in the record. A cross appellee may, with-
in 10 days of service of the cross appellant’s
statement, file and serve on the cross appellant
a designation of additional items to be included
in the record. The record on appeal shall include
the items so designated by the parties, the no-
tice of appeal, the judgment, order, or decree ap-
pealed from, and any opinion, findings of fact,
and conclusions of law of the court. Any party
filing a designation of the items to be included
in the record shall provide to the clerk a copy of
the items designated or, if the party fails to pro-
vide the copy, the clerk shall prepare the copy
at the party’s expense. If the record designated
by any party includes a transcript of any pro-
ceeding or a part thereof, the party shall, imme-
diately after filing the designation, deliver to
the reporter and file with the clerk a written re-
quest for the transcript and make satisfactory
arrangements for payment of its cost. All par-
ties shall take any other action necessary to en-
able the clerk to assemble and transmit the
record.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 29, 1994, eff. Aug.
1, 1994.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 10(b) F.R.App.P.
The last sentence of the rule is derived from Rule 11(a)
F.R.App.P.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The seven-day time periods are changed to 10 days to
conform to Rule 75(b)(2) F.R.Civ.P. and Rule 10(b)(3)
F.R.App.P. The amendment requiring a party to pro-
vide a copy of the items designated for the record is to
facilitate the amendments to Rule 8007 providing for
retention by the bankruptcy clerk of the original
record.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

The amendment to the first sentence of this rule is
made together with the amendment to Rule 8002(b),
which provides, in essence, that certain specified post-
judgment motions suspend a filed notice of appeal until
the disposition of the last of such motions. The purpose
of this amendment is to suspend the 10-day period for
filing and serving a designation of the record and state-
ment of the issues if a timely postjudgment motion is
made and a notice of appeal is suspended under Rule
8002(b). The 10-day period set forth in the first sentence
of this rule begins to run when the order disposing of
the last of such postjudgment motions outstanding is
entered. The other amendments to this rule are stylis-
tic.

Rule 8007. Completion and Transmission of the
Record; Docketing of the Appeal

(a) Duty of Reporter To Prepare and File Tran-
script

On receipt of a request for a transcript, the re-
porter shall acknowledge on the request the
date it was received and the date on which the
reporter expects to have the transcript com-
pleted and shall transmit the request, so en-
dorsed, to the clerk or the clerk of the bank-
ruptcy appellate panel. On completion of the
transcript the reporter shall file it with the
clerk and, if appropriate, notify the clerk of the
bankruptcy appellate panel. If the transcript
cannot be completed within 30 days of receipt of
the request the reporter shall seek an extension
of time from the clerk or the clerk of the bank-
ruptcy appellate panel and the action of the
clerk shall be entered in the docket and the par-
ties notified. If the reporter does not file the
transcript within the time allowed, the clerk or
the clerk of the bankruptcy appellate panel
shall notify the bankruptcy judge.

(b) Duty of Clerk To Transmit Copy of Record;
Docketing of Appeal

When the record is complete for purposes of
appeal, the clerk shall transmit a copy thereof
forthwith to the clerk of the district court or
the clerk of the bankruptcy appellate panel. On
receipt of the transmission the clerk of the dis-
trict court or the clerk of the bankruptcy appel-
late panel shall enter the appeal in the docket
and give notice promptly to all parties to the
judgment, order, or decree appealed from of the
date on which the appeal was docketed. If the
bankruptcy appellate panel directs that addi-
tional copies of the record be furnished, the
clerk of the bankruptcy appellate panel shall
notify the appellant and, if the appellant fails to
provide the copies, the clerk shall prepare the
copies at the expense of the appellant.

(c) Record for Preliminary Hearing

If prior to the time the record is transmitted
a party moves in the district court or before the

Rule 8008

bankruptcy appellate panel for dismissal, for a
stay pending appeal, for additional security on
the bond on appeal or on a supersedeas bond, or
for any intermediate order, the clerk at the re-
quest of any party to the appeal shall transmit
to the clerk of the district court or the clerk of
the bankruptcy appellate panel a copy of the
parts of the record as any party to the appeal
shall designate.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a)
F.R.App.P.

Subdivision (b) is similar to former Bankruptcy Rule
807. The duty of the clerk of the bankruptcy court to
transmit the record as soon as the record is complete
is derived from the second paragraph of Rule 11(b)
F.R.App.P. The last sentence of the subdivision applies
to appeals to bankruptcy appellate panels. Additional
copies of the record may be needed when the appendix
to the brief required under Rule 8009(b) is not adequate
in the judgment of the bankruptcy appellate panel for
disposition of the appeal. If additional copies are re-
quired, the appellant will arrange for the production of
the copies; if the appellant fails to do so, the clerk of
the bankruptcy appellate panel shall prepare the copies
at the expense of the appellant.

Subdivision (c) is derived from subdivisions (c¢), (e) and
(f) of Rule 11 F.R.App.P. and subdivision (d) is essen-
tially the same as Rule 11(b) F.R.App.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

is an adaptation of Rule 11(b)

This rule is amended to require that the bankruptcy
clerk retain the original record and transmit a copy of
the record to the clerk of the district court or bank-
ruptcy appellate panel. Transmission of the original
documents may cause disruption in the continuing ad-
ministration of the case in the bankruptcy court.

Rule 8008. Filing and Service
(a) Filing

Papers required or permitted to be filed with
the clerk of the district court or the clerk of the
bankruptcy appellate panel may be filed by mail
addressed to the clerk, but filing is not timely
unless the papers are received by the clerk with-
in the time fixed for filing, except that briefs are
deemed filed on the day of mailing. An original
and one copy of all papers shall be filed when an
appeal is to the district court; an original and
three copies shall be filed when an appeal is to
a bankruptcy appellate panel. The district court
or bankruptcy appellate panel may require that
additional copies be furnished. Rule 5005(a)(2)
applies to papers filed with the clerk of the dis-
trict court or the clerk of the bankruptcy appel-
late panel if filing by electronic means is au-
thorized by local rule promulgated pursuant to
Rule 8018.

(b) Service of All Papers Required

Copies of all papers filed by any party and not
required by these rules to be served by the clerk
of the district court or the clerk of the bank-
ruptcy appellate panel shall, at or before the
time of filing, be served by the party or a person
acting for the party on all other parties to the
appeal. Service on a party represented by coun-
sel shall be made on counsel.

(c) Manner of Service

Service may be personal or by mail. Personal
service includes delivery of the copy to a clerk
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or other responsible person at the office of coun-
sel. Service by mail is complete on mailing.

(d) Proof of Service

Papers presented for filing shall contain an ac-
knowledgment of service by the person served or
proof of service in the form of a statement of the
date and manner of service and of the names of
the persons served, certified by the person who
made service. The clerk of the district court or
the clerk of the bankruptcy appellate panel may
permit papers to be filed without acknowledg-
ment or proof of service but shall require the ac-
knowledgment or proof of service to be filed
promptly thereafter.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
23, 1996, eff. Dec. 1, 1996.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 25 F.R.App.P. Mo-
tions, briefs, appendices when required, statements,
and any other filed paper must be accompanied by the
specified number of copies. Rules 8001 and 8004 govern
the number of copies of the notice of appeal which must
be filed.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

This rule is amended to permit, but not require, dis-
trict courts and, where bankruptcy appellate panels
have been authorized, circuit councils to adopt local
rules that allow filing of documents by electronic
means, subject to the limitations contained in Rule
5005(a)(2). See the committee note to the amendments
to Rule 5005. Other amendments to this rule are stylis-
tic.

GAP Report on Rule 8008. No changes since publica-
tion, except for stylistic changes.

Rule 8009. Briefs and Appendix; Filing and Serv-
ice

(a) Briefs

Unless the district court or the bankruptcy
appellate panel by local rule or by order excuses
the filing of briefs or specifies different time
limits:

(1) The appellant shall serve and file a brief
within 15 days after entry of the appeal on the
docket pursuant to Rule 8007.

(2) The appellee shall serve and file a brief
within 15 days after service of the brief of ap-
pellant. If the appellee has filed a cross appeal,
the brief of the appellee shall contain the is-
sues and argument pertinent to the cross ap-
peal, denominated as such, and the response to
the brief of the appellant.

(3) The appellant may serve and file a reply
brief within 10 days after service of the brief of
the appellee, and if the appellee has cross-ap-
pealed, the appellee may file and serve a reply
brief to the response of the appellant to the is-
sues presented in the cross appeal within 10
days after service of the reply brief of the ap-
pellant. No further briefs may be filed except
with leave of the district court or the bank-
ruptcy appellate panel.

(b) Appendix to Brief

If the appeal is to a bankruptcy appellate
panel, the appellant shall serve and file with the
appellant’s brief excerpts of the record as an ap-
pendix, which shall include the following:
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(1) The complaint and answer or other equiv-
alent pleadings;

(2) Any pretrial order;

(3) The judgment, order,
which the appeal is taken;

(4) Any other orders relevant to the appeal;

(5) The opinion, findings of fact, or conclu-
sions of law filed or delivered orally by the
court and citations of the opinion if published;

(6) Any motion and response on which the
court rendered decision;

(7) The notice of appeal;

(8) The relevant entries in the bankruptcy
docket; and

(9) The transcript or portion thereof, if so re-
quired by a rule of the bankruptcy appellate
panel.

or decree from

An appellee may also serve and file an appendix
which contains material required to be included
by the appellant but omitted by appellant.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is adapted from Rules 28(a)
and 31(a) F.R.App.P. The introductory clause of the
rule recognizes the desirability of allowing local and
individual variation in the filing of briefs. The num-
bered paragraphs prescribe shorter periods than the
corresponding periods allowed by Rule 31(a) F.R.App.P.

Subdivision (b), which is similar to an interim rule for
bankruptcy appellate panels promulgated by the Ninth
Circuit, applies only when an appeal is to an appellate
panel. The appellant must prepare an appendix to the
brief which contains the documents relevant to the ap-
peal. With the appendix available to each member of
the appellate panel, it is unlikely that multiple copies
of the record will be necessary. The last sentence of the
subdivision enables the appellee to correct an omission
of the appellant.

Rule 30 F.R.App.P., which governs the preparation of
the appendix in appeals taken to the courts of appeals,
specifies fewer documents which must be included in
the appendix but permits the parties to include any
other material.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to Rule 8007(c) permits a rule of the
bankruptcy appellate panel to provide that the record
is to be retained rather than transmitted. The new
paragraph (9) of subdivision (b) of this rule com-
plements Rule 8007(c) by authorizing a rule of the panel
to require inclusion of the transcript or a portion
thereof in the appendix.

Rule 8010. Form of Briefs; Length
(a) Form of Briefs

Unless the district court or the bankruptcy
appellate panel by local rule otherwise provides,
the form of brief shall be as follows:

(1) Brief of the Appellant. The brief of the appel-
lant shall contain under appropriate headings
and in the order here indicated:

(A) A table of contents, with page ref-
erences, and a table of cases alphabetically ar-
ranged, statutes and other authorities cited,
with references to the pages of the brief where
they are cited.

(B) A statement of the basis of appellate ju-
risdiction.

(C) A statement of the issues presented and
the applicable standard of appellate review.

(D) A statement of the case. The statement
shall first indicate briefly the nature of the
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case, the course of the proceedings, and the
disposition in the court below. There shall fol-
low a statement of the facts relevant to the is-
sues presented for review, with appropriate
references to the record.

(E) An argument. The argument may be pre-
ceded by a summary. The argument shall con-
tain the contentions of the appellant with re-
spect to the issues presented, and the reasons
therefor, with citations to the authorities,
statutes and parts of the record relied on.

(F') A short conclusion stating the precise re-
lief sought.

(2) Brief of the Appellee. The brief of the appel-
lee shall conform to the requirements of para-
graph (1)(A)-(E) of this subdivision, except that
a statement of the basis of appellate jurisdic-
tion, of the issues, or of the case need not be
made unless the appellee is dissatisfied with the
statement of the appellant.

(b) Reproduction of Statutes, Rules, Regulations,
or Similar Material

If determination of the issues presented re-
quires reference to the Code or other statutes,
rules, regulations, or similar material, relevant
parts thereof shall be reproduced in the brief or
in an addendum or they may be supplied to the
court in pamphlet form.

(¢) Length of Briefs

Unless the district court or the bankruptcy
appellate panel by local rule or order otherwise
provides, principal briefs shall not exceed 50
pages, and reply briefs shall not exceed 25 pages,
exclusive of pages containing the table of con-
tents, tables of citations and any addendum con-
taining statutes, rules, regulations, or similar
material.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from subdivisions (a), (b), (¢), and
(f) of Rule 28 F.R.App.P.

When an appeal is to a bankruptcy appellate panel
and an appendix is filed pursuant to Rule 8009(b) and
reference is made in a brief to parts of the record in-
cluded in the appendix, the reference should be to the
appropriate pages of the appendix at which those parts
appear.

Rule 8011. Motions

(a) Content of Motions; Response; Reply

A request for an order or other relief shall be
made by filing with the clerk of the district
court or the clerk of the bankruptcy appellate
panel a motion for such order or relief with
proof of service on all other parties to the ap-
peal. The motion shall contain or be accom-
panied by any matter required by a specific pro-
vision of these rules governing such a motion,
shall state with particularity the grounds on
which it is based, and shall set forth the order or
relief sought. If a motion is supported by briefs,
affidavits or other papers, they shall be served
and filed with the motion. Any party may file a
response in opposition to a motion other than
one for a procedural order within seven days
after service of the motion, but the district
court or the bankruptcy appellate panel may
shorten or extend the time for responding to any
motion.

Rule 8012

(b) Determination of Motions for Procedural Or-
ders

Notwithstanding subdivision (a) of this rule,
motions for procedural orders, including any
motion under Rule 9006, may be acted on at any
time, without awaiting a response thereto and
without hearing. Any party adversely affected
by such action may move for reconsideration,
vacation, or modification of the action.

(c) Determination of all Motions

All motions will be decided without oral argu-
ment unless the court orders otherwise. A mo-
tion for a stay, or for other emergency relief
may be denied if not presented promptly.

(d) Emergency Motions

Whenever a movant requests expedited action
on a motion on the ground that, to avoid irrep-
arable harm, relief is needed in less time than
would normally be required for the district
court or bankruptcy appellate panel to receive
and consider a response, the word ‘“‘Emergency’’
shall precede the title of the motion. The mo-
tion shall be accompanied by an affidavit set-
ting forth the nature of the emergency. The mo-
tion shall state whether all grounds advanced in
support thereof were submitted to the bank-
ruptcy judge and, if any grounds relied on were
not submitted, why the motion should not be re-
manded to the bankruptcy judge for reconsider-
ation. The motion shall include the office ad-
dresses and telephone numbers of moving and
opposing counsel and shall be served pursuant to
Rule 8008. Prior to filing the motion, the movant
shall make every practicable effort to notify op-
posing counsel in time for counsel to respond to
the motion. The affidavit accompanying the mo-
tion shall also state when and how opposing
counsel was notified or if opposing counsel was
not notified why it was not practicable to do so.

(e) Power of a Single Judge To Entertain Mo-
tions

A single judge of a bankruptcy appellate panel
may grant or deny any request for relief which
under these rules may properly be sought by mo-
tion, except that a single judge may not dismiss
or otherwise decide an appeal or a motion for
leave to appeal. The action of a single judge may
be reviewed by the panel.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivisions (a), (b) and (e) of this rule conform sub-
stantially to subdivisions (a), (b) and (c) of Rule 27
F.R.App.P. Subdivisions (c¢) and (d) are taken from Rule
13(c) and (d) of the Rules of the First Circuit governing
appeals to bankruptcy appellate panels.

Rule 8012. Oral Argument

Oral argument shall be allowed in all cases un-
less the district judge or the judges of the bank-
ruptcy appellate panel unanimously determine
after examination of the briefs and record, or
appendix to the brief, that oral argument is not
needed. Any party shall have an opportunity to
file a statement setting forth the reason why
oral argument should be allowed.

Oral argument will not be allowed if (1) the ap-
peal is frivolous; (2) the dispositive issue or set
of issues has been recently authoritatively de-
cided; or (3) the facts and legal arguments are
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adequately presented in the briefs and record
and the decisional process would not be signifi-
cantly aided by oral argument.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from Rule 34(a) F.R.App.P. The
other details of oral argument which are covered by the
remaining subdivisions of Rule 34 F.R.App.P are not in
these rules and are left to local rule or order of the
court.

Rule 8013. Disposition of Appeal; Weight Ac-
corded Bankruptcy Judge’s Findings of Fact

On an appeal the district court or bankruptcy
appellate panel may affirm, modify, or reverse a
bankruptcy judge’s judgment, order, or decree
or remand with instructions for further proceed-
ings. Findings of fact, whether based on oral or
documentary evidence, shall not be set aside un-
less clearly erroneous, and due regard shall be
given to the opportunity of the bankruptcy
court to judge the credibility of the witnesses.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule accords to the findings of a bankruptcy
judge the same weight given the findings of a district
judge under Rule 52 F.R.Civ.P. See also Rules 7052(a)
and 9014.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to this rule conforms the appellate
review standard to Rule 52 F.R.Civ.P., as amended in
August 1985.

Rule 8014. Costs

Except as otherwise provided by law, agreed to
by the parties, or ordered by the district court
or the bankruptcy appellate panel, costs shall be
taxed against the losing party on an appeal. If a
judgment is affirmed or reversed in part, or is
vacated, costs shall be allowed only as ordered
by the court. Costs incurred in the production of
copies of briefs, the appendices, and the record
and in the preparation and transmission of the
record, the cost of the reporter’s transcript, if
necessary for the determination of the appeal,
the premiums paid for cost of supersedeas bonds
or other bonds to preserve rights pending appeal
and the fee for filing the notice of appeal shall
be taxed by the clerk as costs of the appeal in
favor of the party entitled to costs under this
rule.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 39(a), (¢) and (e) of
the F.R.App.P. Under this rule all costs are taxed by
the clerk of the bankruptcy court.

Rule 8015. Motion for Rehearing

Unless the district court or the bankruptcy
appellate panel by local rule or by court order
otherwise provides, a motion for rehearing may
be filed within 10 days after entry of the judg-
ment of the district court or the bankruptcy ap-
pellate panel. If a timely motion for rehearing is
filed, the time for appeal to the court of appeals
for all parties shall run from the entry of the
order denying rehearing or the entry of a subse-
quent judgment.
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(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This is an adaptation of the first sentence of Rule
40(a) F.R.App.P. The filing of a motion for rehearing
does not toll the time for taking an appeal to the court
of appeals from the district court or the bankruptcy ap-
pellate panel. Appeals from a district court or a bank-
ruptcy appellate panel are to the appropriate court of
appeals. Under Rule 4(a)(4) F.R.App.P. the filing of
post-trial motions in the district court has the effect of
vitiating any prior notice of appeal and, on the district
court’s disposition of those post-trial motions, a new
appeal period starts. Rule 4 F.R.App.P. does not, how-
ever, contain any provision which stays or otherwise
alters the time for taking an appeal to the court of ap-
peals when a motion for rehearing is filed under Rule
8015 with the district court or bankruptcy appellate
panel.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment, which is derived from Rule 8002(b),
Rule 4(a)(4) F.R.App.P., and Rule 11.1 Sup.Ct.R., clari-
fies the effect of the filing of a timely motion for re-
hearing. If a timely motion is filed, the appeal period
to the court of appeals begins to run on the entry of an
order denying the motion or the entry of a subsequent
judgment.

Rule 8016. Duties of Clerk of District Court and
Bankruptcy Appellate Panel

(a) Entry of Judgment

The clerk of the district court or the clerk of
the bankruptcy appellate panel shall prepare,
sign and enter the judgment following receipt of
the opinion of the court or the appellate panel
or, if there is no opinion, following the instruc-
tion of the court or the appellate panel. The no-
tation of a judgment in the docket constitutes
entry of judgment.

(b) Notice of Orders or Judgments; Return of
Record

Immediately on the entry of a judgment or
order the clerk of the district court or the clerk
of the bankruptcy appellate panel shall transmit
a notice of the entry to each party to the appeal,
to the United States trustee, and to the clerk,
together with a copy of any opinion respecting
the judgment or order, and shall make a note of
the transmission in the docket. Original papers
transmitted as the record on appeal shall be re-
turned to the clerk on disposition of the appeal.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983
Subdivision (a) of this rule is adapted from Rule 36

F.R.App.P. Subdivision (b) is similar to subdivisions (c)
and (d) of Rule 45 F.R.App.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to enable the United States
trustee to monitor the progress of the case. The re-
quirements of this subdivision apply to an order of the
district court or bankruptcy appellate panel staying its
judgment pending appeal to the court of appeals pursu-
ant to Rule 8017(b).

Rule 8017. Stay of Judgment of District Court or
Bankruptcy Appellate Panel
(a) Automatic Stay of Judgment on Appeal

Judgments of the district court or the bank-
ruptcy appellate panel are stayed until the expi-
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ration of 10 days after entry, unless otherwise
ordered by the district court or the bankruptcy
appellate panel.

(b) Stay Pending Appeal to the Court of Appeals

On motion and notice to the parties to the ap-
peal, the district court or the bankruptcy appel-
late panel may stay its judgment pending an ap-
peal to the court of appeals. The stay shall not
extend beyond 30 days after the entry of the
judgment of the district court or the bank-
ruptcy appellate panel unless the period is ex-
tended for cause shown. If before the expiration
of a stay entered pursuant to this subdivision
there is an appeal to the court of appeals by the
party who obtained the stay, the stay shall con-
tinue until final disposition by the court of ap-
peals. A bond or other security may be required
as a condition to the grant or continuation of a
stay of the judgment. A bond or other security
may be required if a trustee obtains a stay but
a bond or security shall not be required if a stay
is obtained by the United States or an officer or
agency thereof or at the direction of any depart-
ment of the Government of the United States.

(¢) Power of Court of Appeals not Limited

This rule does not limit the power of a court
of appeals or any judge thereof to stay proceed-
ings during the pendency of an appeal or to sus-
pend, modify, restore, or grant an injunction
during the pendency of an appeal or to make
any order appropriate to preserve the status quo
or the effectiveness of the judgment subse-
quently to be entered.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from Rule 62 F.R.Civ.P. and Rule
41 F.R.App.P.

Subdivision (a) accords to the parties to an appeal 10
days within which to decide whether to pursue an ap-
peal to the court of appeals. In ordinary civil litigation
there is a similar opportunity. Rule 62(a) F.R.Civ.P.
automatically stays enforcement of a district court’s
judgment in a civil action and Rule 41(a) F.R.App.P.
provides that the mandate of the court of appeals shall
not issue for 21 days, unless the court otherwise directs.
The district court or bankruptcy appellate panel may
reduce the 10 day period of this subdivision.

Subdivision (b) vests in the district courts and the
bankruptcy appellate panels the same authority the
courts of appeals have under Rule 41(b) F.R.App.P. to
stay their judgments pending appeal. Perfection of an
appeal to the court of appeals while a stay entered by
the district court or bankruptcy appellate panel is in
effect results in the automatic continuation of that
stay during the course of the appeal in the court of ap-
peals.

Subdivision (c) is the same as Rule 62(g) F.R.Civ.P.

Rule 8018. Rules by Circuit Councils and District
Courts; Procedure When There is No Control-
ling Law

(a) Local Rules by Circuit Councils and District
Courts

(1) Circuit councils which have authorized
bankruptcy appellate panels pursuant to 28
U.S.C. §158(b) and the district courts may, act-
ing by a majority of the judges of the council or
district court, make and amend rules governing
practice and procedure for appeals from orders
or judgments of bankruptcy judges to the re-
spective bankruptcy appellate panel or district

Rule 8020

court consistent with—but not duplicative of—
Acts of Congress and the rules of this Part VIII.
Local rules shall conform to any uniform num-
bering system prescribed by the Judicial Con-
ference of the United States. Rule 83 F.R.Civ.P.
governs the procedure for making and amending
rules to govern appeals.

(2) A local rule imposing a requirement of
form shall not be enforced in a manner that
causes a party to lose rights because of a non-
willful failure to comply with the requirement.

(b) Procedure When There is No Controlling Law

A bankruptcy appellate panel or district judge
may regulate practice in any manner consistent
with federal law, these rules, Official Forms, and
local rules of the circuit council or district
court. No sanction or other disadvantage may be
imposed for noncompliance with any require-
ment not in federal law, federal rules, Official
Forms, or the local rules of the circuit council
or district court unless the alleged violator has
been furnished in the particular case with actual
notice of the requirement.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
27, 1995, eff. Dec. 1, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is similar to Rule 47 F.R.App.P. and Rule 83
F.R.Civ.P. Local rules governing procedure before the
bankruptcy courts may be promulgated under Rule
9028.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rule 83 F.R.Civ.P. was amended in August 1985 to re-
quire greater participation by the public in the rule
making process. The amendment to Rule 8018 incor-
porates Rule 83 F.R.Civ.P. Under 28 U.S.C. §158(b)(2),
appeals may be taken to a bankruptcy appellate panel
only if the district court so authorizes. If a district
court does not authorize appeals to the bankruptcy ap-
pellate panel, appeals will be to the district court. This
rule is amended to authorize district courts to promul-
gate rules for appeals.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The amendments to this rule conform to the amend-
ments to Rule 9029. See Committee Note to the amend-
ments to Rule 9029.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (a)(1), are set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure.

Rule 8019. Suspension of Rules in Part VIII

In the interest of expediting decision or for
other cause, the district court or the bank-
ruptcy appellate panel may suspend the require-
ments or provisions of the rules in Part VIII, ex-
cept Rules 8001, 8002 and 8013, and may order pro-
ceedings in accordance with its direction.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is derived from Rule 2 F.R.App.P.

Rule 8020. Damages and Costs for Frivolous Ap-
peal

If a district court or bankruptcy appellate
panel determines that an appeal from an order,
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judgment, or decree of a bankruptcy judge is
frivolous, it may, after a separately filed motion
or notice from the district court or bankruptcy
appellate panel and reasonable opportunity to
respond, award just damages and single or dou-
ble costs to the appellee.

(Added Apr. 11, 1997, eff. Dec. 1, 1997.)
NOTES OF ADVISORY COMMITTEE ON RULES—1997

This rule is added to clarify that a district court
hearing an appeal, or a bankruptcy appellate panel, has
the authority to award damages and costs to an appel-
lee if it finds that the appeal is frivolous. By conform-
ing to the language of Rule 38 F.R.App.P., this rule rec-
ognizes that the authority to award damages and costs
in connection with frivolous appeals is the same for dis-
trict courts sitting as appellate courts, bankruptcy ap-
pellate panels, and courts of appeals.

GAP Report on Rule 8020. No changes to the published
draft.

PART IX—GENERAL PROVISIONS
Rule 9001. General Definitions

The definitions of words and phrases in §101,
§902 and §1101 and the rules of construction in
§102 of the Code govern their use in these rules.
In addition, the following words and phrases
used in these rules have the meanings indicated:

(1) “Bankruptcy clerk’” means a clerk ap-
pointed pursuant to 28 U.S.C. §156(b).

(2) “Bankruptcy Code” or ‘‘Code”
title 11 of the United States Code.

(8) ‘““Clerk” means bankruptcy clerk, if one
has been appointed, otherwise clerk of the dis-
trict court.

(4) “Court” or ‘‘judge’ means the judicial of-
ficer before whom a case or proceeding is pend-
ing.

(5) ‘““‘Debtor.” When any act is required by
these rules to be performed by a debtor or
when it is necessary to compel attendance of
a debtor for examination and the debtor is not
a natural person: (A) if the debtor is a corpora-
tion, ‘‘debtor” includes, if designated by the
court, any or all of its officers, members of its
board of directors or trustees or of a similar
controlling body, a controlling stockholder or
member, or any other person in control; (B) if
the debtor is a partnership, ‘“‘debtor’ includes
any or all of its general partners or, if des-
ignated by the court, any other person in con-
trol.

(6) “Firm” includes a partnership or profes-
sional corporation of attorneys or account-
ants.

(7) ““Judgment’” means any appealable order.

(8) ‘““Mail” means first class, postage prepaid.

(9) ““Regular associate” means any attorney
regularly employed by, associated with, or
counsel to an individual or firm.

(10) “Trustee’ includes a debtor in posses-
sion in a chapter 11 case.

(11) ““United States trustee’ includes an as-
sistant United States trustee and any designee
of the United States trustee.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

means

The terms ‘‘bankruptcy clerk’ and ‘‘clerk’ have been
defined to reflect that unless otherwise stated, for the
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purpose of these rules, the terms are meant to identify
the court officer for the bankruptcy records. If a bank-
ruptcy clerk is appointed, all filings are made with the
bankruptcy clerk. If one has not been appointed, all fil-
ings are with the clerk of the district court. Rule 5005.

The rule is also amended to include a definition of
‘‘court or judge’. Since a case or proceeding may be be-
fore a bankruptcy judge or a judge of the district court,
‘“‘court or judge’ is defined to mean the judicial officer
before whom the case or proceeding is pending.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Section 582 of title 28 provides that the Attorney
General may appoint one or more assistant United
States trustees in any region when the public interest
so requires. This rule is amended to clarify that an as-
sistant United States trustee, as well as any designee
of the United States trustee, is included within the
meaning of “United States trustee’ in the rules.

REFERENCES IN TEXT

The Bankruptcy Act of 1898 as amended, referred to
in pars. (1) and (2), is act July 1, 1898, ch. 541, 30 Stat.
544, as amended, which was classified generally to
former Title 11, Bankruptcy. Sections 1(10) and 2a of
this Act were classified to sections 1(10) and 11(a), re-
spectively, of former Title 11. The Act was repealed ef-
fective Oct. 1, 1979, by Pub. L. 95-598, §§401(a), 402(a),
Nov. 6, 1978, 92 Stat. 2682, section 101 of which enacted
revised Title 11.

Rule 9002. Meanings of Words in the Federal
Rules of Civil Procedure When Applicable to
Cases Under the Code

The following words and phrases used in the
Federal Rules of Civil Procedure made applica-
ble to cases under the Code by these rules have
the meanings indicated unless they are incon-
sistent with the context:

(1) ‘‘Action” or ‘‘civil action” means an ad-
versary proceeding or, when appropriate, a
contested petition, or proceedings to vacate an
order for relief or to determine any other con-
tested matter.

(2) ‘“‘Appeal” means an appeal as provided by
28 U.S.C. §158.

(3) ‘“Clerk” or ‘‘clerk of the district court”
means the court officer responsible for the
bankruptcy records in the district.

(4) “‘District Court,” ‘‘trial court,” ‘‘court,”
“district judge,” or ‘‘judge’” means bank-
ruptcy judge if the case or proceeding is pend-
ing before a bankruptcy judge.

(5) ““Judgment’ includes any order appeal-
able to an appellate court.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
22, 1993, eff. Aug. 1, 1993.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is revised to include the words ‘‘district
judge” in anticipation of amendments to the Federal
Rules of Civil Procedure.

Rule 9003. Prohibition of Ex Parte Contacts
(a) General Prohibition

Except as otherwise permitted by applicable
law, any examiner, any party in interest, and
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any attorney, accountant, or employee of a
party in interest shall refrain from ex parte
meetings and communications with the court
concerning matters affecting a particular case
or proceeding.

(b) United States Trustee

Except as otherwise permitted by applicable
law, the United States trustee and assistants to
and employees or agents of the United States
trustee shall refrain from ex parte meetings and
communications with the court concerning mat-
ters affecting a particular case or proceeding.
This rule does not preclude communications
with the court to discuss general problems of ad-
ministration and improvement of bankruptcy
administration, including the operation of the
United States trustee system.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule regulates the actions of parties in interest
and their attorneys or others employed by parties in
interest. This regulation of the conduct of parties in in-
terest and their representative is designed to insure
that the bankruptcy system operates fairly and that no
appearance of unfairness is created. See H. Rep. No.
95-595, 95th Cong., 1st Sess. 95 et seq. (1977).

This rule is not a substitute for or limitation of any
applicable canon of professional responsibility or judi-
cial conduct. See, e.g., Canon 7, ECT7-35, Disciplinary
Rule 7-110(B) of the Code of Professional Responsibil-
ity: ‘“‘Generally, in adversary proceedings a lawyer
should not communicate with a judge relative to a
matter pending before, or which is to be brought before,
a tribunal over which he presides in circumstances
which might have the effect or give the appearance of
granting undue advantage to one party;”’ and Canon
3A(4) of the Code of Judicial Conduct: ‘“‘A judge should

. . neither initiate nor consider ex parte or other com-
munications concerning a pending or impending pro-
ceeding.”

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

This rule is amended to apply to both the bankruptcy
judges and the district judges of the district.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to extend to examiners the
prohibition on ex parte meetings and communications
with the court.

Subdivision (b) is derived from Rule X-1010.

Rule 9004. General Requirements of Form
(a) Legibility; Abbreviations

All petitions, pleadings, schedules and other
papers shall be clearly legible. Abbreviations in
common use in the English language may be
used.

(b) Caption
Each paper filed shall contain a caption set-
ting forth the name of the court, the title of the

case, the bankruptcy docket number, and a brief
designation of the character of the paper.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (b). Additional requirements applicable to
the caption for a petition are found in Rule 1005, to the
caption for notices to creditors in Rule 2002(m), and to
the caption for a pleading or other paper filed in an ad-
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versary proceeding in Rule 7010. Failure to comply with
this or any other rule imposing a merely formal re-
quirement does not ordinarily result in the loss of
rights. See Rule 9005.

Rule 9005. Harmless Error

Rule 61 F.R.Civ.P. applies in cases under the
Code. When appropriate, the court may order
the correction of any error or defect or the cure
of any omission which does not affect substan-
tial rights.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9006. Time

(a) Computation

In computing any period of time prescribed or
allowed by these rules or by the Federal Rules of
Civil Procedure made applicable by these rules,
by the local rules, by order of court, or by any
applicable statute, the day of the act, event, or
default from which the designated period of time
begins to run shall not be included. The last day
of the period so computed shall be included, un-
less it is a Saturday, a Sunday, or a legal holi-
day, or, when the act to be done is the filing of
a paper in court, a day on which weather or
other conditions have made the clerk’s office in-
accessible, in which event the period runs until
the end of the next day which is not one of the
aforementioned days. When the period of time
prescribed or allowed is less than 8 days, inter-
mediate Saturdays, Sundays, and legal holidays
shall be excluded in the computation. As used in
this rule and in Rule 5001(c), ‘‘legal holiday’’ in-
cludes New Year’s Day, Birthday of Martin Lu-
ther King, Jr., Washington’s Birthday, Memorial
Day, Independence Day, Labor Day, Columbus
Day, Veterans Day, Thanksgiving Day, Christ-
mas Day, and any other day appointed as a holi-
day by the President or the Congress of the
United States, or by the state in which the court
is held.

(b) Enlargement

(1) In General. Except as provided in para-
graphs (2) and (3) of this subdivision, when an
act is required or allowed to be done at or with-
in a specified period by these rules or by a no-
tice given thereunder or by order of court, the
court for cause shown may at any time in its
discretion (1) with or without motion or notice
order the period enlarged if the request therefor
is made before the expiration of the period origi-
nally prescribed or as extended by a previous
order or (2) on motion made after the expiration
of the specified period permit the act to be done
where the failure to act was the result of excus-
able neglect.

(2) Enlargement Not Permitted. The court may
not enlarge the time for taking action under
Rules 1007(d), 2003(a) and (d), 7052, 9023, and 9024.

(3) Enlargement Limited. The court may enlarge
the time for taking action under Rules
1006(b)(2), 1017(e), 3002(c), 4003(b), 4004(a), 4007(c),
8002, and 9033, only to the extent and under the
conditions stated in those rules.
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(e¢) Reduction

(1) In General. Except as provided in paragraph
(2) of this subdivision, when an act is required or
allowed to be done at or within a specified time
by these rules or by a notice given thereunder or
by order of court, the court for cause shown may
in its discretion with or without motion or no-
tice order the period reduced.

(2) Reduction Not Permitted. The court may not
reduce the time for taking action pursuant to
Rules 2002(a)(7), 2003(a), 3002(c), 3014, 3015,
4001(b)(2), (c)(2), 4003(a), 4004(a), 4007(c), 8002, and
9033(b).

(d) For Motions—Affidavits

A written motion, other than one which may
be heard ex parte, and notice of any hearing
shall be served not later than five days before
the time specified for such hearing, unless a dif-
ferent period is fixed by these rules or by order
of the court. Such an order may for cause shown
be made on ex parte application. When a motion
is supported by affidavit, the affidavit shall be
served with the motion; and, except as otherwise
provided in Rule 9023, opposing affidavits may be
served not later than one day before the hearing,
unless the court permits them to be served at
some other time.

(e) Time of Service

Service of process and service of any paper
other than process or of notice by mail is com-
plete on mailing.

(f) Additional Time After Service by Mail

When there is a right or requirement to do
some act or undertake some proceedings within
a prescribed period after service of a notice or
other paper and the notice or paper other than
process is served by mail, three days shall be
added to the prescribed period.

(g) Grain Storage Facility Cases

This rule shall not limit the court’s authority
under §557 of the Code to enter orders governing
procedures in cases in which the debtor is an
owner or operator of a grain storage facility.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
25, 1989, eff. Aug. 1, 1989; Apr. 30, 1991, eff. Aug.
1, 1991; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 26, 1999,
eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). This rule is an adaptation of Rule 6
F.R.Civ.P. It governs the time for acts to be done and
proceedings to be had in cases under the Code and any
litigation arising therein.

Subdivision (b) is patterned after Rule 6(b) F.R.Civ.P.
and Rule 26(b) F.R.App.P.

Paragraph (1) of this subdivision confers on the court
discretion generally to authorize extensions of time for
doing acts required or allowed by these rules or orders
of court. The exceptions to this general authority to
extend the time are contained in paragraphs (2) and (3).

In the interest of prompt administration of bank-
ruptcy cases certain time periods may not be extended.
Paragraph (2) lists the rules which establish time peri-
ods which may not be extended: Rule 1007(d), time for
filing a list of 20 largest creditors; Rule 1017(b)(3), 30
day period for sending notice of dismissal for failure to
pay the filing fee; Rule 1019(2), 20 day period for notice
of conversion to a chapter 7 case; Rule 2003(a), meeting
of creditors not more than 40 days after order for relief;
Rule 2003(d), 10 days for filing a motion for resolution
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of an election dispute; Rule 3014, time for the §1111(b)(2)
election; Rule 4001(b), expiration of stay 30 days follow-
ing the commencement of final hearing; Rule 7052(b), 10
day period to move to amend findings of fact; Rule
9015(f), 20 day period to move for judgment notwith-
standing the verdict; Rule 9023, 10 day period to move
for a new trial; and Rule 9024, time to move for relief
from judgment.

Many rules which establish a time for doing an act
also contain a specific authorization and standard for
granting an extension of time and, in some cases, limit
the length of an extension. In some instances it would
be inconsistent with the objective of the rule and sound
administration of the case to permit extension under
Rule 9006(b)(1), but with respect to the other rules it is
appropriate that the power to extend time be supple-
mented by Rule 9006(b)(1). Unless a rule which contains
a specific authorization to extend time is listed in
paragraph (3) of this subdivision, an extension of the
time may be granted under paragraph (1) of this sub-
division. If a rule is included in paragraph (3) an exten-
sion may not be granted under paragraph (1). The fol-
lowing rules are listed in paragraph (3): Rule 1006(b)(2),
time for paying the filing fee in installments; Rule
3002(c), 90 day period for filing a claim in a chapter 7 or
13 case; Rule 4003(b), 30 days for filing objections to a
claim of exemptions; Rule 4004(a), 60 day period to ob-
ject to a discharge; Rule 4007(b), 60 day period to file a
dischargeability complaint; and Rule 8002, 10 days for
filing a notice of appeal.

Subdivision (c). Paragraph (1) of this subdivision au-
thorizes the reduction of the time periods established
by these rules or an order of the court. Excluded from
this general authority are the time periods established
by the rules referred to in paragraph (2) of the subdivi-
sion: Rule 2002 (a) and (b), 20 day and 25 day notices of
certain hearings and actions in the case; Rule 2003(a),
meeting of creditors to be not less than 20 days after
the order for relief; Rule 3002(c), 90 days for filing a
claim in a chapter 7 or 13 case; Rule 3014, time for
§1111(b)(2) election; Rule 3015, 10 day period after filing
of petition to file a chapter 13 plan; Rule 4003(a), 15
days for a dependent to claim exemptions; Rule 4004(a),
60 day period to object to a discharge; Rule 4007(c), 60
day period to file a dischargeability complaint; and
Rule 8002, 10 days for filing a notice of appeal. Reduc-
tion of the time periods fixed in the rules referred to in
this subdivision would be inconsistent with the pur-
poses of those rules and would cause harmful uncer-
tainty.

Subdivision (d) is derived from Rule 6(d) F.R.Civ.P.
The reference is to Rule 9023 instead of to Rule 59(c)
F.R.Civ.P. because Rule 9023 incorporates Rule 59
F.R.Civ.P. but excepts therefrom motions to reconsider
orders allowing and disallowing claims.

Subdivision (f) is new and is the same as Rule 6(e)
F.R.Civ.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) is amended to conform to the 1984
amendments to Rule 6 F.R.Civ.P.

Subdivision (b). The reference to Rule 4001(b) in para-
graph (3) is deleted because of the amendments made to
Rule 4001. Rule 9033, which is new, contains specific
provisions governing the extension of time to file ob-
jections to proposed findings of fact and conclusions of
law. Rule 9033 is added to the rules referred to in para-
graph (3).

Subdivision (c). Rule 4001(b)(2) and (c)(2) provide that
a final hearing on a motion to use cash collateral or a
motion for authority to obtain credit may be held no
earlier than 15 days after the filing of the motion.
These two rules are added to paragraph (2) to make it
clear that the 15 day period may not be reduced. Rule
9033 is also added to paragraph (2).

Subdivision (¢9) is new. Under §557 of the Code, as en-
acted by the 1984 amendments, the court is directed to
expedite grain storage facility cases. This subdivision
makes it clear this rule does not limit the court’s au-
thority under §557.



TITLE 11, APPENDIX—BANKRUPTCY RULES

The original Advisory Committee Note to this rule
included the 25 day notice period of Rule 2002(b) as a
time period which may not be reduced under Rule
9006(c)(2). This was an error.

NOTES OF ADVISORY COMMITTEE ON RULES—1989
AMENDMENT

Prior to 1987, subdivision (a) provided that intermedi-
ate weekends and legal holidays would not be counted
in the computation of a time period if the prescribed or
allowed time was less than 7 days. This rule was
amended in 1987 to conform to Fed. R. Civ. P. 6(a)
which provides for the exclusion of intermediate week-
ends and legal holidays if the time prescribed or al-
lowed is less than 11 days. An undesirable result of the
1987 amendment was that 10-day time periods pre-
scribed in the interest of prompt administration of
bankruptcy cases were extended to at least 14 calendar
days.

As a result of the present amendment, 10-day time pe-
riods prescribed or allowed will no longer be extended
to at least 14 calendar days because of intermediate
weekends and legal holidays.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

As a result of the 1989 amendment to this rule, the
method of computing time under subdivision (a) is not
the same as the method of computing time under Rule
6(a) F.R.Civ.P. Subdivision (a) is amended to provide
that it governs the computation of time periods pre-
scribed by the Federal Rules of Civil Procedure when
the Bankruptcy Rules make a civil rule applicable to a
bankruptcy case or proceeding.

Subdivision (b)(2) is amended because of the deletion
of Rule 1019(2). Reference to Rule 9015(f) is deleted be-
cause of the abrogation of Rule 9015 in 1987.

Subdivision (b)(3) is amended to limit the enlargement
of time regarding dismissal of a chapter 7 case for sub-
stantial abuse in accordance with Rule 1017(e).

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

Subdivision (¢)(2) is amended to conform to the abro-
gation of Rule 2002(a)(4) and the renumbering of Rule
2002(a)(8) to Rule 2002(a)(7).

GAP Report on Rule 9006. No changes since publica-
tion, except for a stylistic change.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Rule 9006(b)(2) is amended to conform to the abroga-
tion of Rule 1017(b)(3).

GAP Report on Rule 9006. The proposed amendment to
Rule 9006(b)(2) has been added as a technical change to
conform to the abrogation of Rule 1017(b)(3). The pro-
posed amendment to Rule 9006(c)(2), providing that the
time under Rule 1019(6) to file a request for payment of
an administrative expense after a case is converted to
chapter 7 could not be reduced by the court, was de-
leted. The proposed amendments to Rule 1019(6) have
been changed so that the court will fix the time for fil-
ing the request for payment. Since the court will fix
the time limit, the court should have the power to re-
duce it. See GAP Report to Rule 1019(6).

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (a), are set out in the Appendix to Title 28, Judi-
ciary and Judicial Procedure.

Rule 9007. General Authority to Regulate Notices

When notice is to be given under these rules,
the court shall designate, if not otherwise speci-
fied herein, the time within which, the entities
to whom, and the form and manner in which the
notice shall be given. When feasible, the court
may order any notices under these rules to be
combined.

Rule 9010

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
Rule 9008. Service or Notice by Publication

Whenever these rules require or authorize
service or notice by publication, the court shall,
to the extent not otherwise specified in these
rules, determine the form and manner thereof,
including the newspaper or other medium to be
used and the number of publications.

Rule 9009. Forms

The Official Forms prescribed by the Judicial
Conference of the United States shall be ob-
served and used with alterations as may be ap-
propriate. Forms may be combined and their
contents rearranged to permit economies in
their use. The Director of the Administrative
Office of the United States Courts may issue ad-
ditional forms for use under the Code. The forms
shall be construed to be consistent with these
rules and the Code.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

The rule continues the obligatory character of the Of-
ficial Forms in the interest of facilitating the process-
ing of the paperwork of bankruptcy administration, but
provides that Official Forms will be prescribed by the
Judicial Conference of the United States. The Supreme
Court and the Congress will thus be relieved of the bur-
den of considering the large number of complex forms
used in bankruptcy practice. The use of the Official
Forms has generally been held subject to a ‘‘rule of
substantial compliance’” and some of these rules, for
example Rule 1002, specifically state that the filed doc-
ument need only ‘‘conform substantially’ to the Offi-
cial Form. See also Rule 9005. The second sentence rec-
ognizes the propriety of combining and rearranging Of-
ficial Forms to take advantage of technological devel-
opments and resulting economies.

The Director of the Administrative Office is author-
ized to issue additional forms for the guidance of the
bar.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Rule 9029 [9009] is amended to clarify that local court
rules may not prohibit or limit the use of the Official
Forms.

Rule 9010. Representation and Appearances;
Powers of Attorney

(a) Authority To Act Personally or by Attorney

A debtor, creditor, equity security holder, in-
denture trustee, committee or other party may
(1) appear in a case under the Code and act ei-
ther in the entity’s own behalf or by an attorney
authorized to practice in the court, and (2) per-
form any act not constituting the practice of
law, by an authorized agent, attorney in fact, or
proxy.

(b) Notice of Appearance

An attorney appearing for a party in a case
under the Code shall file a notice of appearance
with the attorney’s name, office address and
telephone number, unless the attorney’s appear-
ance is otherwise noted in the record.

(c) Power of Attorney

The authority of any agent, attorney in fact,
or proxy to represent a creditor for any purpose
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other than the execution and filing of a proof of
claim or the acceptance or rejection of a plan
shall be evidenced by a power of attorney con-
forming substantially to the appropriate Official
Form. The execution of any such power of attor-
ney shall be acknowledged before one of the offi-
cers enumerated in 28 U.S.C. §459, §953, Rule
9012, or a person authorized to administer oaths
under the laws of the state where the oath is ad-
ministered.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is substantially the same as former Bank-
ruptcy Rule 910 and does not purport to change prior
holdings prohibiting a corporation from appearing pro

se. See In re Las Colinas Development Corp., 585 F.2d 7
(1st Cir. 1978).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT
Subdivision (c) is amended to include a reference to
Rule 9012 which is amended to authorize a bankruptcy
judge or clerk to administer oaths.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT
References to Official Form numbers in subdivision
(c) are deleted in anticipation of future revision and re-
numbering of the Official Forms.

Rule 9011. Signing of Papers; Representations to
the Court; Sanctions; Verification and Copies
of Papers

(a) Signature

Every petition, pleading, written motion, and
other paper, except a list, schedule, or state-
ment, or amendments thereto, shall be signed by
at least one attorney of record in the attorney’s
individual name. A party who is not represented
by an attorney shall sign all papers. Each paper
shall state the signer’s address and telephone
number, if any. An unsigned paper shall be
stricken unless omission of the signature is cor-
rected promptly after being called to the atten-
tion of the attorney or party.

(b) Representations to the Court

By presenting to the court (whether by sign-
ing, filing, submitting, or later advocating) a pe-
tition, pleading, written motion, or other paper,
an attorney or unrepresented party is certifying
that to the best of the person’s knowledge, infor-
mation, and belief, formed after an inquiry rea-
sonable under the circumstances,—1

(1) it is not being presented for any improper
purpose, such as to harass or to cause unneces-
sary delay or needless increase in the cost of
litigation;

(2) the claims, defenses, and other legal con-
tentions therein are warranted by existing law
or by a nonfrivolous argument for the exten-
sion, modification, or reversal of existing law
or the establishment of new law;

(3) the allegations and other factual conten-
tions have evidentiary support or, if specifi-
cally so identified, are likely to have evi-
dentiary support after a reasonable oppor-
tunity for further investigation or discovery;
and

180 in original. The comma probably should not appear.
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(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of
information or belief.

(c) Sanctions

If, after notice and a reasonable opportunity
to respond, the court determines that subdivi-
sion (b) has been violated, the court may, sub-
ject to the conditions stated below, impose an
appropriate sanction upon the attorneys, law
firms, or parties that have violated subdivision
(b) or are responsible for the violation.

(1) How Initiated.

(A) By Motion. A motion for sanctions
under this rule shall be made separately
from other motions or requests and shall de-
scribe the specific conduct alleged to violate
subdivision (b). It shall be served as provided
in Rule 7004. The motion for sanctions may
not be filed with or presented to the court
unless, within 21 days after service of the
motion (or such other period as the court
may prescribe), the challenged paper, claim,
defense, contention, allegation, or denial is
not withdrawn or appropriately corrected,
except that this limitation shall not apply if
the conduct alleged is the filing of a petition
in violation of subdivision (b). If warranted,
the court may award to the party prevailing
on the motion the reasonable expenses and
attorney’s fees incurred in presenting or op-
posing the motion. Absent exceptional cir-
cumstances, a law firm shall be held jointly
responsible for violations committed by its
partners, associates, and employees.

(B) On Court’s Initiative. On its own initia-
tive, the court may enter an order describing
the specific conduct that appears to violate
subdivision (b) and directing an attorney,
law firm, or party to show cause why it has
not violated subdivision (b) with respect
thereto.

(2) Nature of Sanction; Limitations. A sanction
imposed for violation of this rule shall be lim-
ited to what is sufficient to deter repetition of
such conduct or comparable conduct by others
similarly situated. Subject to the limitations
in subparagraphs (A) and (B), the sanction
may consist of, or include, directives of a non-
monetary nature, an order to pay a penalty
into court, or, if imposed on motion and war-
ranted for effective deterrence, an order di-
recting payment to the movant of some or all
of the reasonable attorneys’ fees and other ex-
penses incurred as a direct result of the viola-
tion.

(A) Monetary sanctions may not be award-
ed against a represented party for a viola-
tion of subdivision (b)(2).

(B) Monetary sanctions may not be award-
ed on the court’s initiative unless the court
issues its order to show cause before a vol-
untary dismissal or settlement of the claims
made by or against the party which is, or
whose attorneys are, to be sanctioned.

(3) Order. When imposing sanctions, the
court shall describe the conduct determined to
constitute a violation of this rule and explain
the basis for the sanction imposed.



TITLE 11, APPENDIX—BANKRUPTCY RULES

(d) Inapplicability To Discovery

Subdivisions (a) through (c) of this rule do not
apply to disclosures and discovery requests, re-
sponses, objections, and motions that are sub-
ject to the provisions of Rules 7026 through 7037.

(e) Verification

Except as otherwise specifically provided by
these rules, papers filed in a case under the Code
need not be verified. Whenever verification is re-
quired by these rules, an unsworn declaration as
provided in 28 U.S.C. §1746 satisfies the require-
ment of verification.

() Copies of Signed or Verified Papers

When these rules require copies of a signed or
verified paper, it shall suffice if the original is
signed or verified and the copies are conformed
to the original.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 11, 1997, eff. Dec. 1,
1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). Excepted from the papers which an at-
torney for a debtor must sign are lists, schedules,
statements of financial affairs, statements of executory
contracts, Chapter 13 Statements and amendments
thereto. Rule 1008 requires that these documents be
verified by the debtor. Although the petition must also
be verified, counsel for the debtor must sign the peti-
tion. See Official Form No. 1. An unrepresented party
must sign all papers.

The last sentence of this subdivision authorizes a
broad range of sanctions.

The word ‘“‘document’ is used in this subdivision to
refer to all papers which the attorney or party is re-
quired to sign.

Subdivision (b) extends to all papers filed in cases
under the Code the policy of minimizing reliance on the
formalities of verification which is reflected in the
third sentence of Rule 11 F.R.Civ.P. The second sen-
tence of subdivision (b) permits the substitution of an
unsworn declaration for the verification. See 28 U.S.C.
§1746. Rules requiring verification or an affidavit are as
follows: Rule 1008, petitions, schedules, statements of
financial affairs, Chapter 13 Statements and amend-
ments; Rule 2006(e), list of multiple proxies and state-
ment of facts and circumstances regarding their acqui-
sition; Rule 4001(c), motion for ex parte relief from
stay; Rule 7065, incorporating Rule 65(b) F.R.Civ.P. gov-
erning issuance of temporary restraining order; Rule
8011(d), affidavit in support of emergency motion on ap-
peal.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The statement of intention of the debtor under
§521(2) of the Code is added to the documents which
counsel is not required to sign.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to conform to Rule 11
F.R.Civ.P. where appropriate, but also to clarify that it
applies to the unnecessary delay or needless increase in
the cost of the administration of the case. Deletion of
the references to specific statements that are excluded
from the scope of this subdivision is stylistic. As used
in subdivision (a) of this rule, ‘‘statement” is limited to
the statement of financial affairs and the statement of
intention required to be filed under Rule 1007. Deletion
of the reference to the Chapter 13 Statement is consist-
ent with the amendment to Rule 1007(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

This rule is amended to conform to the 1993 changes
to F.R.Civ.P. 11. For an explanation of these amend-
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ments, see the advisory committee note to the 1993
amendments to F.R.Civ.P. 11.

The ‘“‘safe harbor” provision contained in subdivision
(¢)(1)(A), which prohibits the filing of a motion for
sanctions unless the challenged paper is not withdrawn
or corrected within a prescribed time after service of
the motion, does not apply if the challenged paper is a
petition. The filing of a petition has immediate serious
consequences, including the imposition of the auto-
matic stay under §362 of the Code, which may not be
avoided by the subsequent withdrawal of the petition.
In addition, a petition for relief under chapter 7 or
chapter 11 may not be withdrawn unless the court or-
ders dismissal of the case for cause after notice and a
hearing.

GAP Report on Rule 9011. The proposed amendments to
subdivision (a) were revised to clarify that a party not
represented by an attorney must sign lists, schedules,
and statements, as well as other papers that are filed.

Rule 9012. Oaths and Affirmations

(a) Persons Authorized To Administer Oaths

The following persons may administer oaths
and affirmations and take acknowledgments: a
bankruptcy judge, clerk, deputy clerk, United
States trustee, officer authorized to administer
oaths in proceedings before the courts of the
United States or under the laws of the state
where the oath is to be taken, or a diplomatic or
consular officer of the United States in any for-
eign country.

(b) Affirmation in Lieu of Oath

When in a case under the Code an oath is re-
quired to be taken a solemn affirmation may be
accepted in lieu thereof.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from Rule 43(d) F.R.Civ.P.

The provisions of former Bankruptcy Rule 912(a) re-
lating to who may administer oaths have been deleted
as unnecessary. Bankruptcy judges and the clerks and
deputy clerks of bankruptcy courts are authorized by
statute to administer oaths and affirmations and to
take acknowledgments. 28 U.S.C. §§459, 953. A person
designated to preside at the meeting of creditors has
authority under Rule 2003(b)(1) to administer the oath.
Administration of the oath at a deposition is governed
by Rule 7028.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (a) has been added to the rule to authorize
bankruptcy judges and clerks to administer oaths.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to the 1986 amend-
ment to §343 which provides that the United States
trustee may administer the oath to the debtor at the
§341 meeting. This rule also allows the United States
trustee to administer oaths and affirmations and to
take acknowledgments in other situations. This
amendment also affects Rule 9010(c) relating to the ac-
knowledgment of a power of attorney. The words
“United States trustee” include a designee of the
United States trustee pursuant to Rule 9001 and §102(9)
of the Code.

Rule 9013. Motions: Form and Service

A request for an order, except when an appli-
cation is authorized by these rules, shall be by
written motion, unless made during a hearing.
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The motion shall state with particularity the
grounds therefor, and shall set forth the relief or
order sought. Every written motion other than
one which may be considered ex parte shall be
served by the moving party on the trustee or
debtor in possession and on those entities speci-
fied by these rules or, if service is not required
or the entities to be served are not specified by
these rules, the moving party shall serve the en-
tities the court directs.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from Rule 5(a) and Rule 7(b)(1)
F.R.Civ.P. Except when an application is specifically
authorized by these rules, for example an application
under Rule 2014 for approval of the employment of a
professional, all requests for court action must be made
by motion.

Rule 9014. Contested Matters

In a contested matter in a case under the Code
not otherwise governed by these rules, relief
shall be requested by motion, and reasonable no-
tice and opportunity for hearing shall be af-
forded the party against whom relief is sought.
No response is required under this rule unless
the court orders an answer to a motion. The mo-
tion shall be served in the manner provided for
service of a summons and complaint by Rule
7004, and, unless the court otherwise directs, the
following rules shall apply: 7021, 7025, 7026,
7028-7037, 7041, 7042, 7052, 7054-7056, 7064, 7069, and
7071. The court may at any stage in a particular
matter direct that one or more of the other
rules in Part VII shall apply. An entity that de-
sires to perpetuate testimony may proceed in
the same manner as provided in Rule 7027 for the
taking of a deposition before an adversary pro-
ceeding. The clerk shall give notice to the par-
ties of the entry of any order directing that ad-
ditional rules of Part VII are applicable or that
certain of the rules of Part VII are not applica-
ble. The notice shall be given within such time
as is necessary to afford the parties a reasonable
opportunity to comply with the procedures
made applicable by the order.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
26, 1999, eff. Dec. 1, 1999.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rules 1017(d), 3020(b)(1), 4001(a), 4003(d), and 6006(a),
which govern respectively dismissal or conversion of a
case, objections to confirmation of a plan, relief from
the automatic stay and the use of cash collateral,
avoidance of a lien under §552(f) of the Code, and the as-
sumption or rejection of executory contracts or un-
expired leases, specifically provide that litigation
under those rules shall be as provided in Rule 9014. This
rule also governs litigation in other contested matters.

Whenever there is an actual dispute, other than an
adversary proceeding, before the bankruptcy court, the
litigation to resolve that dispute is a contested matter.
For example, the filing of an objection to a proof of
claim, to a claim of exemption, or to a disclosure state-
ment creates a dispute which is a contested matter.
Even when an objection is not formally required, there
may be a dispute. If a party in interest opposes the
amount of compensation sought by a professional,
there is a dispute which is a contested matter.

When the rules of Part VII are applicable to a con-
tested matter, reference in the Part VII rules to adver-
sary proceedings is to be read as a reference to a con-
tested matter. See Rule 9002(1).
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COMMITTEE NOTES ON RULES—1999 AMENDMENT

This rule is amended to delete Rule 7062 from the list
of Part VII rules that automatically apply in a con-
tested matter.

Rule 7062 provides that Rule 62 F.R.Civ.P., which gov-
erns stays of proceedings to enforce a judgment, is ap-
plicable in adversary proceedings. The provisions of
Rule 62, including the ten-day automatic stay of the
enforcement of a judgment provided by Rule 62(a) and
the stay as a matter of right by posting a supersedeas
bond provided in Rule 62(d), are not appropriate for
most orders granting or denying motions governed by
Rule 9014.

Although Rule 7062 will not apply automatically in
contested matters, the amended rule permits the court,
in its discretion, to order that Rule 7062 apply in a par-
ticular matter, and Rule 8005 gives the court discretion
to issue a stay or any other appropriate order during
the pendency of an appeal on such terms as will protect
the rights of all parties in interest. In addition, amend-
ments to Rules 3020, 4001, 6004, and 6006 automatically
stay certain types of orders for a period of ten days, un-
less the court orders otherwise.

GAP Report on Rule 9014. No changes since publica-
tion.

Rule 9015. Jury Trials

(a) Applicability of Certain Federal Rules of Civil
Procedure

Rules 38, 39, and 47-51 F.R.Civ.P., and Rule
81(c) F.R.Civ.P. insofar as it applies to jury
trials, apply in cases and proceedings, except
that a demand made pursuant to Rule 38(b)
F.R.Civ.P. shall be filed in accordance with Rule
5005.

(b) Consent To Have Trial Conducted by Bank-
ruptcy Judge

If the right to a jury trial applies, a timely de-
mand has been filed pursuant to Rule 38(b)
F.R.Civ.P., and the bankruptcy judge has been
specially designated to conduct the jury trial,
the parties may consent to have a jury trial con-
ducted by a bankruptcy judge under 28 U.S.C.
§157(e) by jointly or separately filing a state-
ment of consent within any applicable time lim-
its specified by local rule.

(Added Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1997

This rule provides procedures relating to jury trials.
This rule is not intended to expand or create any right
to trial by jury where such right does not otherwise
exist.

GAP Report on Rule 9015. No changes to the published
draft.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9016. Subpoena

Rule 45 F.R.Civ.P. applies in cases under the
Code.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Although Rule 7004(d) authorizes nationwide service
of process, Rule 45 F.R.Civ.P. limits the subpoena
power to the judicial district and places outside the dis-
trict which are within 100 miles of the place of trial or
hearing.
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REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9017. Evidence

The Federal Rules of Evidence and Rules 43, 44
and 44.1 F.R.Civ.P. apply in cases under the
Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Sections 251 and 252 of Public Law 95-598, amended
Rule 1101 of the Federal Rules of Evidence to provide
that the Federal Rules of Evidence apply in bankruptcy
courts and to any case or proceeding under the Code.
Rules 43, 44 and 44.1 of the F.R.Civ.P., which supple-
ment the Federal Rules of Evidence, are by this rule
made applicable to cases under the Code.

Examples of bankruptcy rules containing matters of
an evidentiary nature are: Rule 2011, evidence of debtor
retained in possession; Rule 3001(f), proof of claim con-
stitutes prima facie evidence of the amount and valid-
ity of a claim; and Rule 5007(c), sound recording of
court proceedings constitutes the record of the proceed-
ings.

REFERENCES IN TEXT
The Federal Rules of Evidence and the Federal Rules

of Civil Procedure, referred to in text, are set out in the
Appendix to Title 28, Judiciary and Judicial Procedure.

Rule 9018. Secret, Confidential, Scandalous, or
Defamatory Matter

On motion or on its own initiative, with or
without notice, the court may make any order
which justice requires (1) to protect the estate
or any entity in respect of a trade secret or
other confidential research, development, or
commercial information, (2) to protect any en-
tity against scandalous or defamatory matter
contained in any paper filed in a case under the
Code, or (3) to protect governmental matters
that are made confidential by statute or regula-
tion. If an order is entered under this rule with-
out notice, any entity affected thereby may
move to vacate or modify the order, and after a
hearing on notice the court shall determine the
motion.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule provides the procedure for invoking the
court’s power under §107 of the Code.

Rule 9019. Compromise and Arbitration
(a) Compromise

On motion by the trustee and after notice and
a hearing, the court may approve a compromise
or settlement. Notice shall be given to creditors,
the United States trustee, the debtor, and inden-
ture trustees as provided in Rule 2002 and to any
other entity as the court may direct.

(b) Authority To Compromise or Settle Con-
troversies Within Classes

After a hearing on such notice as the court
may direct, the court may fix a class or classes
of controversies and authorize the trustee to
compromise or settle controversies within such
class or classes without further hearing or no-
tice.

(e) Arbitration

On stipulation of the parties to any con-
troversy affecting the estate the court may au-
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thorize the matter to be submitted to final and
binding arbitration.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivisions (a) and (c) of this rule are essentially
the same as the provisions of former Bankruptcy Rule
919 and subdivision (b) is the same as former Rule
8-514(b), which was applicable to railroad reorganiza-
tions. Subdivision (b) permits the court to deal effi-
ciently with a case in which there may be a large num-
ber of settlements.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to enable the United States
trustee to object or otherwise be heard in connection
with a proposed compromise or settlement and other-
wise to monitor the progress of the case.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (a) is amended to conform to the language
of §102(1) of the Code. Other amendments are stylistic
and make no substantive change.

Rule 9020. Contempt Proceedings

(a) Contempt Committed in Presence of Bank-
ruptcy Judge

Contempt committed in the presence of a
bankruptcy judge may be determined summarily
by a bankruptcy judge. The order of contempt
shall recite the facts and shall be signed by the
bankruptcy judge and entered of record.

(b) Other Contempt

Contempt committed in a case or proceeding
pending before a bankruptcy judge, except when
determined as provided in subdivision (a) of this
rule, may be determined by the bankruptcy
judge only after a hearing on notice. The notice
shall be in writing, shall state the essential
facts constituting the contempt charged and de-
scribe the contempt as criminal or civil and
shall state the time and place of hearing, allow-
ing a reasonable time for the preparation of the
defense. The notice may be given on the court’s
own initiative or on application of the United
States attorney or by an attorney appointed by
the court for that purpose. If the contempt
charged involves disrespect to or criticism of a
bankruptcy judge, that judge is disqualified
from presiding at the hearing except with the
consent of the person charged.

(c) Service and Effective Date of Order; Review

The clerk shall serve forthwith a copy of the
order of contempt on the entity named therein.
The order shall be effective 10 days after service
of the order and shall have the same force and
effect as an order of contempt entered by the
district court unless, within the 10 day period,
the entity named therein serves and files objec-
tions prepared in the manner provided in Rule
9033(b). If timely objections are filed, the order
shall be reviewed as provided in Rule 9033.

(d) Right to Jury Trial
Nothing in this rule shall be construed to im-

pair the right to jury trial whenever it other-
wise exists.
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(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 1481 of Title 28 provides that a bankruptcy
court ‘‘may not . . . punish a criminal contempt not
committed in the presence of the judge of the court or
warranting a punishment of imprisonment.” Rule 9020
does not enlarge the power of bankruptcy courts.

Subdivision (a) is adapted from former Bankruptcy
Rule 920 and Rule 42 F.R.Crim.P. Paragraph (1) of the
subdivision permits summary imposition of punish-
ment for contempt if the conduct is in the presence of
the court and is of such nature that the conduct
‘“‘obstruct[s] the administration of justice.” See 18
U.Ss.C. §401(a). Cases interpreting Rule 42(a)
F.R.Crim.P. have held that when criminal contempt is
in question summary disposition should be the excep-
tion: summary disposition should be reserved for situa-
tions where it is necessary to protect the judicial insti-
tution. 3 Wright, Federal Practice & Procedure—Criminal
§707 (1969). Those cases are equally pertinent to the ap-
plication of this rule and, therefore, contemptuous con-
duct in the presence of the judge may often be punished
only after the notice and hearing requirements of sub-
division (b) are satisfied.

If the bankruptcy court concludes it is without power
to punish or to impose the proper punishment for con-
duct which constitutes contempt, subdivision (a)(3) au-
thorizes the bankruptcy court to certify the matter to
the district court.

Subdivision (b) makes clear that when a person has a
constitutional or statutory right to a jury trial in a
criminal contempt matter this rule in no way affects
that right. See Frank v. United States, 395 U.S. 147 (1969).

The Federal Rules of Civil Procedure do not specifi-
cally provide the procedure for the imposition of civil
contempt sanctions. The decisional law governing the
procedure for imposition of civil sanctions by the dis-
trict courts will be equally applicable to the bank-
ruptcy courts.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The United States Bankruptcy Courts, as constituted
under the Bankruptcy Reform Act of 1978, were courts
of law, equity, and admiralty with an inherent con-
tempt power, but former 28 U.S.C. §1481 restricted the
criminal contempt power of bankruptcy judges. Under
the 1984 amendments, bankruptcy judges are judicial
officers of the district court, 28 U.S.C. §§151, 152(a)(1).
There are no decisions by the courts of appeals con-
cerning the authority of bankruptcy judges to punish
for either civil or criminal contempt under the 1984
amendments. This rule, as amended, recognizes that
bankruptcy judges may not have the power to punish
for contempt.

Sound judicial administration requires that the ini-
tial determination of whether contempt has been com-
mitted should be made by the bankruptcy judge. If
timely objections are not filed to the bankruptcy
judge’s order, the order has the same force and effect as
an order of the district court. If objections are filed
within 10 days of service of the order, the district court
conducts a de novo review pursuant to Rule 9033 and
any order of contempt is entered by the district court
on completion of the court’s review of the bankruptcy
judge’s order.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The words ‘“‘with the clerk” in subdivision (c) are de-
leted as unnecessary. See Rules 5005(a) and 9001(3).
Rule 9021. Entry of Judgment

Except as otherwise provided herein, Rule 58
F.R.Civ.P. applies in cases under the Code.
Every judgment entered in an adversary pro-
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ceeding or contested matter shall be set forth on
a separate document. A judgment is effective
when entered as provided in Rule 5003. The ref-
erence in Rule 58 F.R.Civ.P. to Rule 79(a)
F.R.Civ.P. shall be read as a reference to Rule
5003 of these rules.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a). This rule is derived from Rule 58
F.R.Civ.P. The requirement that a judgment entered in
an adversary proceeding or contested matter be set
forth on a separate document is to eliminate uncer-
tainty as to whether an opinion or memorandum of the
court is a judgment. There is no sound reason to re-
quire that every order in a case under the Code be evi-
denced by a separate document.

Subdivision (b) establishes a procedure for entering a
judgment of a bankruptcy court for the recovery of
money or property in an index of judgments kept by
the clerk of the district court. It clarifies the availabil-
ity of the same remedies for the enforcement of a bank-
ruptcy court judgment as those provided for the en-
forcement of a district court judgment. See 28 U.S.C.
§§1961-63. When indexed in accordance with subdivision
(b) of this rule a judgment of the bankruptcy court may
be found by anyone searching for liens of record in the
judgment records of the district court. Certification of
a copy of the judgment to the clerk of the district
court provides a basis for registration of the judgment
pursuant to 28 U.S.C. §1963 in any other district. When
so registered, the judgment may be enforced by issu-
ance of execution and orders for supplementary pro-
ceedings that may be served anywhere within the state
where the registering court sits. See 7 Moore, Federal
Practice 2409-11 (2d ed. 1971). The procedures available in
the district court are not exclusive, however, and the
holder of a judgment entered by the bankruptcy court
may use the remedies under Rules 7069 and 7070 even if
the judgment is indexed by the clerk of the district
court.

Subdivision (c) makes it clear that when a district
court hears a matter reserved to it by 28 U.S.C. §§1471,
1481, its judgments are entered in the district court’s
civil docket and in the docket of the bankruptcy court.
When the district court acts as an appellate court, Rule
8016(a) governs the entry of judgments on appeal.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Former subdivision (a) was derived from Rule 58
F.R.Civ.P. As amended, Rule 9021 adopts Rule 58. The
reference in Rule 58 to Rule 79(a) F.R.Civ.P. is to be
read as a reference to Rule 5003.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9022. Notice of Judgment or Order
(a) Judgment or Order of Bankruptcy Judge

Immediately on the entry of a judgment or
order the clerk shall serve a notice of the entry
by mail in the manner provided by Rule 7005 on
the contesting parties and on other entities as
the court directs. Unless the case is a chapter 9
municipality case, the clerk shall forthwith
transmit to the United States trustee a copy of
the judgment or order. Service of the notice
shall be noted in the docket. Lack of notice of
the entry does not affect the time to appeal or
relieve or authorize the court to relieve a party
for failure to appeal within the time allowed, ex-
cept as permitted in Rule 8002.
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(b) Judgment or Order of District Judge

Notice of a judgment or order entered by a dis-
trict judge is governed by Rule 77(d) F.R.Civ.P.
Unless the case is a chapter 9 municipality case,
the clerk shall forthwith transmit to the United
States trustee a copy of a judgment or order en-
tered by a district judge.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is an adaptation of Rule
77(d) F.R.Civ.P.

Subdivision (b) complements Rule 9021(b). When a dis-
trict court acts as an appellate court, Rule 8016(b) re-
quires the clerk to give notice of the judgment on ap-
peal.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to enable the United States
trustee to be informed of all developments in the case
so that administrative and supervisory functions pro-
vided in 28 U.S.C. §586(a) may be performed.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (b), are set out in the Appendix to Title 28, Judi-
ciary and Judicial Procedure.

Rule 9023. New Trials; Amendment of Judgments

Rule 59 F.R.Civ.P. applies in cases under the
Code, except as provided in Rule 3008.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Rule 59 F.R.Civ.P. regulates motions for a new trial
and amendment of judgment. Those motions must be
served within 10 days of the entry of judgment. No
similar time limit is contained in Rule 3008 which gov-
erns reconsideration of claims.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9024. Relief from Judgment or Order

Rule 60 F.R.Civ.P. applies in cases under the
Code except that (1) a motion to reopen a case
under the Code or for the reconsideration of an
order allowing or disallowing a claim against
the estate entered without a contest is not sub-
ject to the one year limitation prescribed in
Rule 60(b), (2) a complaint to revoke a discharge
in a chapter 7 liquidation case may be filed only
within the time allowed by §727(e) of the Code,
and (3) a complaint to revoke an order confirm-
ing a plan may be filed only within the time al-
lowed by §1144, §1230, or §1330.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

Motions to reopen cases are governed by Rule 5010.
Reconsideration of orders allowing and disallowing
claims is governed by Rule 3008. For the purpose of this
rule all orders of the bankruptcy court are subject to
Rule 60 F.R.Civ.P.

Pursuant to §727(e) of the Code a complaint to revoke
a discharge must be filed within one year of the entry
of the discharge or, when certain grounds of revocation
are asserted, the later of one year after the entry of the
discharge or the date the case is closed. Under §1144
and §1330 of the Code a party must file a complaint to

Rule 9027

revoke an order confirming a chapter 11 or 13 plan
within 180 days of its entry. Clauses (2) and (3) of this
rule make it clear that the time periods established by
§§727(e), 1144 and 1330 of the Code may not be cir-
cumvented by the invocation of F.R.Civ.P. 60(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Clause (3) is amended to include a reference to §1230
of the Code which contains time limitations relating to
revocation of confirmation of a chapter 12 plan. The
time periods prescribed by §1230 may not be cir-
cumvented by the invocation of F.R.Civ.P. 60(b).

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9025. Security: Proceedings Against Sure-
ties

Whenever the Code or these rules require or
permit the giving of security by a party, and se-
curity is given in the form of a bond or stipula-
tion or other undertaking with one or more
sureties, each surety submits to the jurisdiction
of the court, and liability may be determined in
an adversary proceeding governed by the rules
in Part VII.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 65.1 F.R.Civ.P. and
applies to any surety on a bond given pursuant to
§303(e) of the Code, Rules 2001, 2010, 5008, 7062, 7065, 8005,
or any other rule authorizing the giving of such secu-
rity.

Rule 9026. Exceptions Unnecessary

Rule 46 F.R.Civ.P. applies in cases under the
Code.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9027. Removal

(a) Notice of Removal

(1) Where Filed; Form and Content. A notice of
removal shall be filed with the clerk for the dis-
trict and division within which is located the
state or federal court where the civil action is
pending. The notice shall be signed pursuant to
Rule 9011 and contain a short and plain state-
ment of the facts which entitle the party filing
the notice to remove, contain a statement that
upon removal of the claim or cause of action the
proceeding is core or non-core and, if non-core,
that the party filing the notice does or does not
consent to entry of final orders or judgment by
the bankruptcy judge, and be accompanied by a
copy of all process and pleadings.

(2) Time for Filing; Civil Action Initiated Before
Commencement of the Case Under the Code. If the
claim or cause of action in a civil action is pend-
ing when a case under the Code is commenced,
a notice of removal may be filed only within the
longest of (A) 90 days after the order for relief in
the case under the Code, (B) 30 days after entry
of an order terminating a stay, if the claim or
cause of action in a civil action has been stayed
under §362 of the Code, or (C) 30 days after a
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trustee qualifies in a chapter 11 reorganization
case but not later than 180 days after the order
for relief.

(38) Time for Filing; Civil Action Initiated After
Commencement of the Case Under the Code. If a
case under the Code is pending when a claim or
cause of action is asserted in another court, a
notice of removal may be filed with the clerk
only within the shorter of (A) 30 days after re-
ceipt, through service or otherwise, of a copy of
the initial pleading setting forth the claim or
cause of action sought to be removed or (B) 30
days after receipt of the summons if the initial
pleading has been filed with the court but not
served with the summons.

(b) Notice

Promptly after filing the notice of removal,
the party filing the notice shall serve a copy of
it on all parties to the removed claim or cause
of action.

(e) Filing in Non-Bankruptcy Court

Promptly after filing the notice of removal,
the party filing the notice shall file a copy of it
with the clerk of the court from which the claim
or cause of action is removed. Removal of the
claim or cause of action is effected on such fil-
ing of a copy of the notice of removal. The par-
ties shall proceed no further in that court unless
and until the claim or cause of action is re-
manded.

(d) Remand

A motion for remand of the removed claim or
cause of action shall be governed by Rule 9014
and served on the parties to the removed claim
or cause of action.

(e) Procedure After Removal

(1) After removal of a claim or cause of action
to a district court the district court or, if the
case under the Code has been referred to a bank-
ruptcy judge of the district, the bankruptcy
judge, may issue all necessary orders and proc-
ess to bring before it all proper parties whether
served by process issued by the court from which
the claim or cause of action was removed or
otherwise.

(2) The district court or, if the case under the
Code has been referred to a bankruptcy judge of
the district, the bankruptcy judge may require
the party filing the notice of removal to file
with the clerk copies of all records and proceed-
ings relating to the claim or cause of action in
the court from which the claim or cause of ac-
tion was removed.

(3) Any party who has filed a pleading in con-
nection with the removed claim or cause of ac-
tion, other than the party filing the notice of re-
moval, shall file a statement admitting or deny-
ing any allegation in the notice of removal that
upon removal of the claim or cause of action the
proceeding is core or non-core. If the statement
alleges that the proceeding is non-core, it shall
state that the party does or does not consent to
entry of final orders or judgment by the bank-
ruptcy judge. A statement required by this para-
graph shall be signed pursuant to Rule 9011 and
shall be filed not later than 10 days after the fil-
ing of the notice of removal. Any party who files
a statement pursuant to this paragraph shall
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mail a copy to every other party to the removed
claim or cause of action.

(f) Process After Removal

If one or more of the defendants has not been
served with process, the service has not been
perfected prior to removal, or the process served
proves to be defective, such process or service
may be completed or new process issued pursu-
ant to Part VII of these rules. This subdivision
shall not deprive any defendant on whom proc-
ess is served after removal of the defendant’s
right to move to remand the case.

(g) Applicability of Part VII

The rules of Part VII apply to a claim or cause
of action removed to a district court from a fed-
eral or state court and govern procedure after
removal. Repleading is not necessary unless the
court so orders. In a removed action in which
the defendant has not answered, the defendant
shall answer or present the other defenses or ob-
jections available under the rules of Part VII
within 20 days following the receipt through
service or otherwise of a copy of the initial
pleading setting forth the claim for relief on
which the action or proceeding is based, or with-
in 20 days following the service of summons on
such initial pleading, or within five days follow-
ing the filing of the notice of removal, which-
ever period is longest.

(h) Record Supplied

When a party is entitled to copies of the
records and proceedings in any civil action or
proceeding in a federal or a state court, to be
used in the removed civil action or proceeding,
and the clerk of the federal or state court, on
demand accompanied by payment or tender of
the lawful fees, fails to deliver certified copies,
the court may, on affidavit reciting the facts,
direct such record to be supplied by affidavit or
otherwise. Thereupon the proceedings, trial and
judgment may be had in the court, and all proc-
ess awarded, as if certified copies had been filed.

(i) Attachment or Sequestration; Securities

When a claim or cause of action is removed to
a district court, any attachment or sequestra-
tion of property in the court from which the
claim or cause of action was removed shall hold
the property to answer the final judgment or de-
cree in the same manner as the property would
have been held to answer final judgment or de-
cree had it been rendered by the court from
which the claim or cause of action was removed.
All bonds, undertakings, or security given by ei-
ther party to the claim or cause of action prior
to its removal shall remain valid and effectual
notwithstanding such removal. All injunctions
issued, orders entered and other proceedings had
prior to removal shall remain in full force and
effect until dissolved or modified by the court.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Under 28 U.S.C. §1478(a) ‘‘any claim or cause of action
in a civil action, other than a proceeding before the
United States Tax Court or a civil action by a Govern-
ment unit to enforce [a] ... regulatory or police
power’”’ may be removed ‘‘if the bankruptcy courts have
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jurisdiction over such claim or cause of action.’”’ This
rule specifies how removal is accomplished, the proce-
dure thereafter, and the procedure to request remand of
the removed claim or cause of action. If the claim or
cause of action which is removed to the bankruptcy
court is subject to the automatic stay of §362 of the
Code, the litigation may not proceed in the bankruptcy
court until relief from the stay is granted.

The subdivisions of this rule conform substantially to
28 U.S.C. §§1446-1450 and Rule 81(a) F.R.Civ.P. pertain-
ing to removal to the district courts.

Subdivision (a)(1) is derived from 28 U.S.C. §1446(a).

Subdivisions (a)(2) and (a)(3) are derived from para-
graphs one and two of 28 U.S.C. §1446(b). Timely exer-
cise of the right to remove is as important in bank-
ruptcy cases as in removals from a state court to a dis-
trict court.

Subdivision (a)(2) governs the situation in which there
is litigation pending and a party to the litigation be-
comes a debtor under the Code. Frequently, removal
would be of little utility in such cases because the
pending litigation will be stayed by §362(a) on com-
mencement of the case under the Code. As long as the
stay remains in effect there is no reason to impose a
time limit for removal to the bankruptcy court and,
therefore, clause (B) of subdivision (a)(2) provides that
a removal application may be filed within 30 days of
entry of an order terminating the stay. Parties to
stayed litigation will not be required to act imme-
diately on commencement of a case under the Code to
protect their right to remove. If the pending litigation
is not stayed by §362(a) of the Code, the removal appli-
cation must ordinarily be filed within 90 days of the
order for relief. Clause (C) contains an alternative pe-
riod for a chapter 11 case. If a trustee is appointed, the
removal application may be filed within 30 days of the
trustee’s qualification, provided that the removal ap-
plication is filed not more than 180 days after the order
for relief.

The removal application must be filed within the
longest of the three possible periods. For example, in a
chapter 11 case if the 90 day period expires but a trustee
is appointed shortly thereafter, the removal applica-
tion may be filed within 30 days of the trustee’s quali-
fication but not later than 180 days after the order for
relief. Nevertheless, if the claim or cause of action in
the civil action is stayed under §362, the application
may be filed after the 180 day period expires, provided
the application is filed within 30 days of an order termi-
nating the stay.

Subdivision (a)(3) applies to the situation in which the
case under the Code is pending when the removable
claim or cause of action is asserted in a civil action ini-
tiated in other than the bankruptcy court. The time for
filing the application for removal begins to run on re-
ceipt of the first pleading containing the removable
claim or cause of action. Only litigation not stayed by
the Code or by court order may properly be initiated
after the case under the Code is commenced. See e.g.,
§362(a).

Subdivision (b). With one exception, this subdivision is
the same as 28 U.S.C. §1446(d). The exemption from the
bond requirement is enlarged to include a trustee or
debtor in possession. Complete exemption from the
bond requirement for removal is appropriate because of
the limited resources which may be available at the be-
ginning of a case and the small probability that an ac-
tion will be improperly removed.

Recovery on the bond is permitted only when the re-
moval was improper. If the removal is proper but the
bankruptcy court orders the action remanded on equi-
table grounds, 28 U.S.C. §1478(b), there is no recovery
on the bond.

Subdivisions (c¢) and (d) are patterned on 28 U.S.C.
§1446(e).

Subdivision (e). There is no provision in the Federal
Rules of Civil Procedure for seeking remand. The first
sentence of this subdivision requires that a request for
remand be by motion and that the moving party serve
all other parties; however, no hearing is required. In
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recognition of the intrusion of the removal practice on
the state and federal courts from which claims or
causes of action are removed, the subdivision directs
the bankruptcy court to decide remand motions as soon
as practicable. The last sentence of this subdivision is
derived from 28 U.S.C. §1446(c)

Subdivisions (f) and (g9), with appropriate changes to
conform them to the bankruptcy context, are the same
as 28 U.S.C. §1447(a) and (b) and 28 U.S.C. §1448, respec-
tively.

Subdivisions (h) and (i) are taken from Rule 81(c)
F.R.Civ.P.

Subdivisions (j) and (k) are derived from 28 U.S.C. §1449
and §1450, respectively.

Remand orders of bankruptcy judges are not appeal-
able. 28 U.S.C. §1478(b).

This rule does not deal with the question whether a
single plaintiff or defendant may remove a claim or
cause of action if there are two or more plaintiffs or de-
fendants. See 28 U.S.C. §1478.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Section 1452 of title 28, with certain exceptions, pro-
vides for removal of claims or causes of action in civil
actions pending in state or federal courts when the
claim or cause of action is within the jurisdiction con-
ferred by 28 U.S.C. §1334. An order granting or denying
a motion for remand is not appealable. 28 U.S.C.
§1452(b). Under subdivision (e), as amended, the district
court must enter the order on the remand motion; how-
ever, the bankruptcy judge conducts the initial hearing
on the motion and files a report and recommendation.
The parties may file objections. Review of the report
and recommendation is pursuant to Rule 9033.

Subdivision (f) has been amended to provide that if
there has been a referral pursuant to 28 U.S.C. §157(a)
the bankruptcy judge will preside over the removed
civil action.

Subdivision (i) has been abrogated consistent with the
abrogation of Rule 9015.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The abrogation of subdivision (b) is consistent with
the repeal of 28 U.S.C. §1446(d). The changes substitut-
ing the notice of removal for the application for re-
moval conform to the 1988 amendments to 28 U.S.C.
§1446.

Rules 7008(a) and 7012(b) were amended in 1987 to re-
quire parties to allege in pleadings whether a proceed-
ing is core or non-core and, if non-core, whether the
parties consent to the entry of final orders or judgment
by the bankruptcy judge. Subdivision (a)(1) is amended
and subdivision (f)(3) is added to require parties to a re-
moved claim or cause of action to make the same alle-
gations. The party filing the notice of removal must in-
clude the allegation in the notice and the other parties
who have filed pleadings must respond to the allegation
in a separate statement filed within 10 days after re-
moval. However, if a party to the removed claim or
cause of action has not filed a pleading prior to re-
moval, there is no need to file a separate statement
under subdivision (f)(3) because the allegation must be
included in the responsive pleading filed pursuant to
Rule 7012(b).

Subdivision (e), redesignated as subdivision (d), is
amended to delete the restriction that limits the role
of the bankruptcy court to the filing of a report and
recommendation for disposition of a motion for remand
under 28 U.S.C. §1452(b). This amendment is consistent
with §309(c) of the Judicial Improvements Act of 1990,
which amended §1452(b) so that it allows an appeal to
the district court of a bankruptcy court’s order deter-
mining a motion for remand. This subdivision is also
amended to clarify that the motion is a contested mat-
ter governed by Rule 9014. The words ‘‘filed with the
clerk” are deleted as unnecessary. See Rules 5005(a) and
9001(3).
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Rule 9028. Disability of a Judge

Rule 63 F.R.Civ.P. applies in cases under the
Code.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983
This rule is an adaptation of Rule 63 F.R.Civ.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT
Rule 9028 has been changed to adopt the procedures
contained in Rule 63 of the Federal Rules of Civil Pro-
cedure for substituting a judge in the event of disabil-
ity.
REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9029. Local Bankruptcy Rules; Procedure
When There is No Controlling Law

(a) Local Bankruptcy Rules

(1) Each district court acting by a majority of
its district judges may make and amend rules
governing practice and procedure in all cases
and proceedings within the district court’s
bankruptcy jurisdiction which are consistent
with—but not duplicative of—Acts of Congress
and these rules and which do not prohibit or
limit the use of the Official Forms. Rule 83
F.R.Civ.P. governs the procedure for making
local rules. A district court may authorize the
bankruptcy judges of the district, subject to any
limitation or condition it may prescribe and the
requirements of 83 F.R.Civ.P., to make and
amend rules of practice and procedure which are
consistent with—but not duplicative of—Acts of
Congress and these rules and which do not pro-
hibit or limit the use of the Official Forms.
Local rules shall conform to any uniform num-
bering system prescribed by the Judicial Con-
ference of the United States.

(2) A local rule imposing a requirement of
form shall not be enforced in a manner that
causes a party to lose rights because of a non-
willful failure to comply with the requirement.

(b) Procedure When There is No Controlling Law

A judge may regulate practice in any manner
consistent with federal law, these rules, Official
Forms, and local rules of the district. No sanc-
tion or other disadvantage may be imposed for
noncompliance with any requirement not in fed-
eral law, federal rules, Official Forms, or the
local rules of the district unless the alleged vio-
lator has been furnished in the particular case
with actual notice of the requirement.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 27, 1995, eff. Dec. 1,
1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 83 F.R.Civ.P. and
Rule 57(a) F.R.Crim.P. Under this rule bankruptcy
courts may make local rules which govern practice be-
fore those courts. Circuit councils and district courts
are authorized by Rule 8018 to make local rules govern-
ing appellate practice.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rule 9029 is amended to authorize the district court
to promulgate local rules governing bankruptcy prac-
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tice. This rule, as amended, permits the district court
to authorize the bankruptcy judges to promulgate or
recommend local rules for adoption by the district
court.

Effective August 1, 1985, Rule 83 F.R.Civ.P., governing
adoption of local rules, was amended to achieve greater
participation by the bar, scholars, and the public in the
rule making process; to authorize the judicial council
to abrogate local rules; and to make certain that sin-
gle-judge standing orders are not inconsistent with
these rules or local rules. Rule 9029 has been amended
to incorporate Rule 83. The term ‘‘court’ in the last
sentence of the rule includes the judges of the district
court and the bankruptcy judges of the district. Rule
9001(4).

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to make it clear that the Offi-
cial Forms must be accepted in every bankruptcy
court.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Subdivision (a). This rule is amended to reflect the re-
quirement that local rules be consistent not only with
applicable national rules but also with Acts of Con-
gress. The amendment also states that local rules
should not repeat applicable national rules and Acts of
Congress.

The amendment also requires that the numbering of
local rules conform with any uniform numbering sys-
tem that may be prescribed by the Judicial Conference.
Lack of uniform numbering might create unnecessary
traps for counsel and litigants. A uniform numbering
system would make it easier for an increasingly na-
tional bar and for litigants to locate a local rule that
applies to a particular procedural issue.

Paragraph (2) of subdivision (a) is new. Its aim is to
protect against loss of rights in the enforcement of
local rules relating to matters of form. For example, a
party should not be deprived of a right to a jury trial
because its attorney, unaware of—or forgetting—a local
rule directing that jury demands be noted in the cap-
tion of the case, includes a jury demand only in the
body of the pleading. The proscription of paragraph (2)
is narrowly drawn—covering only violations that are
not willful and only those involving local rules directed
to matters of form. It does not limit the court’s power
to impose substantive penalties upon a party if it or its
attorney stubbornly or repeatedly violates a local rule,
even one involving merely a matter of form. Nor does
it affect the court’s power to enforce local rules that
involve more than mere matters of form—for example,
a local rule requiring that a party demand a jury trial
within a specified time period to avoid waiver of the
right to a trial by jury.

Subdivision (b). This rule provides flexibility to the
court in regulating practice when there is no control-
ling law. Specifically, it permits the court to regulate
practice in any manner consistent with federal law,
with rules adopted under 28 U.S.C. §2075, with Official
Forms, and with the district’s local rules.

This rule recognizes that courts rely on multiple di-
rectives to control practice. Some courts regulate prac-
tice through the published Federal Rules and the local
rules of the court. Some courts also have used internal
operating procedures, standing orders, and other inter-
nal directives. Although such directives continue to be
authorized, they can lead to problems. Counsel or liti-
gants may be unaware of various directives. In addi-
tion, the sheer volume of directives may impose an un-
reasonable barrier. For example, it may be difficult to
obtain copies of the directives. Finally, counsel or liti-
gants may be unfairly sanctioned for failing to comply
with a directive. For these reasons, the amendment to
this rule disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such
an internal directive, unless the alleged violator has
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been furnished in a particular case with actual notice
of the requirement.

There should be no adverse consequence to a party or
attorney for violating special requirements relating to
practice before a particular judge unless the party or
attorney has actual notice of those requirements. Fur-
nishing litigants with a copy outlining the judge’s
practices—or attaching instructions to a notice setting
a case for conference or trial—would suffice to give ac-
tual notice, as would an order in a case specifically
adopting by reference a judge’s standing order and indi-
cating how copies can be obtained.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (a)(1), are set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure.

Rule 9030. Jurisdiction and Venue Unaffected

These rules shall not be construed to extend or
limit the jurisdiction of the courts or the venue
of any matters therein.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983
The rule is an adaptation of Rule 82 F.R.Civ.P.

Rule 9031. Masters Not Authorized

Rule 53 F.R.Civ.P. does not apply in cases
under the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule precludes the appointment of masters in
cases and proceedings under the Code.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

Rule 9032. Effect of Amendment of Federal Rules
of Civil Procedure

The Federal Rules of Civil Procedure which
are incorporated by reference and made applica-
ble by these rules shall be the Federal Rules of
Civil Procedure in effect on the effective date of
these rules and as thereafter amended, unless
otherwise provided by such amendment or by
these rules.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to provide flexibility so that the
Bankruptcy Rules may provide that subsequent amend-
ments to a Federal Rule of Civil Procedure made appli-
cable by these rules are not effective with regard to
Bankruptcy Code cases or proceedings. For example, in
view of the anticipated amendments to, and restructur-
ing of, Rule 4 F.R.Civ.P., Rule 7004(g) will prevent such
changes from affecting Bankruptcy Code cases until
the Advisory Committee on Bankruptcy Rules has an
opportunity to consider such amendments and to make
appropriate recommendations for incorporating such
amendments into the Bankruptcy Rules.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
text, are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

The effective date of these rules, referred to in text,
is Aug. 1, 1983. See Effective Date note set out prec.
Rule 1001 of this Appendix.

Rule 9033

Rule 9033. Review of Proposed Findings of Fact
and Conclusions of Law in Non-Core Pro-
ceedings

(a) Service

In non-core proceedings heard pursuant to 28
U.S.C. §157(c)(1), the bankruptcy judge shall file
proposed findings of fact and conclusions of law.
The clerk shall serve forthwith copies on all par-
ties by mail and note the date of mailing on the
docket.

(b) Objections: Time for Filing

Within 10 days after being served with a copy
of the proposed findings of fact and conclusions
of law a party may serve and file with the clerk
written objections which identify the specific
proposed findings or conclusions objected to and
state the grounds for such objection. A party
may respond to another party’s objections with-
in 10 days after being served with a copy thereof.
A party objecting to the bankruptcy judge’s pro-
posed findings or conclusions shall arrange
promptly for the transcription of the record, or
such portions of it as all parties may agree upon
or the bankruptcy judge deems sufficient, unless
the district judge otherwise directs.

(c) Extension of Time

The bankruptcy judge may for cause extend
the time for filing objections by any party for a
period not to exceed 20 days from the expiration
of the time otherwise prescribed by this rule. A
request to extend the time for filing objections
must be made before the time for filing objec-
tions has expired, except that a request made no
more than 20 days after the expiration of the
time for filing objections may be granted upon a
showing of excusable neglect.

(d) Standard of Review

The district judge shall make a de novo review
upon the record or, after additional evidence, of
any portion of the bankruptcy judge’s findings
of fact or conclusions of law to which specific
written objection has been made in accordance
with this rule. The district judge may accept,
reject, or modify the proposed findings of fact or
conclusions of law, receive further evidence, or
recommit the matter to the bankruptcy judge
with instructions.

(Added Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1987

Section 157(c)(1) of title 28 requires a bankruptcy
judge to submit proposed findings of fact and conclu-
sions of law to the district court when the bankruptcy
judge has heard a non-core proceeding. This rule, which
is modeled on Rule 72 F.R.Civ.P., provides the proce-
dure for objecting to, and for review by, the district
court of specific findings and conclusions.

Subdivision (a) requires the clerk to serve a copy of
the proposed findings and conclusions on the parties.
The bankruptcy clerk, or the district court clerk if
there is no bankruptcy clerk in the district, shall serve
a copy of the proposed findings and conclusions on all
parties.

Subdivision (b) is derived from Rule 72(b) F.R.Civ.P.
which governs objections to a recommended disposition
by a magistrate.

Subdivision (c) is similar to Rule 8002(c) of the Bank-
ruptcy Rules and provides for granting of extensions of
time to file objections to proposed findings and conclu-
sions.



Rule 9034

Subdivision (d) adopts the de novo review provisions of
Rule 72(b) F.R.Civ.P.

Rule 9034. Transmittal of Pleadings, Motion Pa-
pers, Objections, and Other Papers to the
United States Trustee

Unless the United States trustee requests
otherwise or the case is a chapter 9 municipality
case, any entity that files a pleading, motion,
objection, or similar paper relating to any of the
following matters shall transmit a copy thereof
to the United States trustee within the time re-
quired by these rules for service of the paper:

(a) a proposed use, sale, or lease of property
of the estate other than in the ordinary course
of business;

(b) the approval of a compromise or settle-
ment of a controversy;

(c) the dismissal or conversion of a case to
another chapter;

(d) the employment of professional persons;

(e) an application for compensation or reim-
bursement of expenses;

(f) a motion for, or approval of an agreement
relating to, the use of cash collateral or au-
thority to obtain credit;

(g) the appointment of a trustee or examiner
in a chapter 11 reorganization case;

(h) the approval of a disclosure statement;

(i) the confirmation of a plan;

(j) an objection to, or waiver or revocation
of, the debtor’s discharge;

(k) any other matter in which the United
States trustee requests copies of filed papers
or the court orders copies transmitted to the
United States trustee.

(Added Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1991

Section 307 of the Code gives the United States trust-
ee the right to appear and be heard on issues in cases
and proceedings under the Code. This rule is intended
to keep the United States trustee informed of certain
developments and disputes in which the United States
trustee may wish to be heard. This rule, which derives
from Rule X-1008, also enables the United States trust-
ee to monitor the progress of the case in accordance
with 28 U.S.C. §586(a). The requirement to transmit
copies of certain pleadings, motion papers and other
documents is intended to be flexible in that the United
States trustee in a particular judicial district may re-
quest copies of papers in certain categories, and may
request not to receive copies of documents in other cat-
egories, when the practice in that district makes that
desirable. When the rules require that a paper be served
on particular parties, the time period in which service
is required is also applicable to transmittal to the
United States trustee.

Although other rules require that certain notices be
transmitted to the United States trustee, this rule goes
further in that it requires the transmittal to the
United States trustee of other papers filed in connec-
tion with these matters. This rule is not an exhaustive
list of the matters of which the United States trustee
may be entitled to receive notice.

Rule 9035. Applicability of Rules in Judicial Dis-
tricts in Alabama and North Carolina

In any case under the Code that is filed in or
transferred to a district in the State of Alabama
or the State of North Carolina and in which a
United States trustee is not authorized to act,
these rules apply to the extent that they are not
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inconsistent with any federal statute effective
in the case.

(Added Apr. 30, 1991, eff. Aug. 1, 1991; amended
Apr. 11, 1997, eff. Dec. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

Section 302(d)(3) of the Bankruptcy Judges, United
States Trustees, and Family Farmer Bankruptcy Act of
1986 provides that amendments to the Code relating to
United States trustees and quarterly fees required
under 28 U.S.C. §1930(a)(6) do not become effective in
any judicial district in the States of Alabama and
North Carolina until the district elects to be included
in the United States trustee system, or October 1, 1992,
whichever occurs first, unless Congress extends the
deadline. If the United States trustee system becomes
effective in these districts, the transition provisions in
the 1986 Act will govern the application of the United
States trustee amendments to cases that are pending
at that time. See §302(d)(3)(F). The statute, and not the
bankruptcy court, determines whether a United States
trustee is authorized to act in a particular case.

Section 302(d)(3)(I) of the 1986 Act authorizes the Ju-
dicial Conference of the United States to promulgate
regulations governing the appointment of bankruptcy
administrators to supervise the administration of es-
tates and trustees in cases in the districts in Alabama
and North Carolina until the provisions of the Act re-
lating to the United States trustee take effect in these
districts. Pursuant to this authority, in September
1987, the Judicial Conference promulgated regulations
governing the selection and appointment of bankruptcy
administrators and regulations governing the estab-
lishment, duties, and functions of bankruptcy adminis-
trators. Guidelines relating to the bankruptcy adminis-
trator program have been prescribed by the Director of
the Administrative Office of the United States Courts.

Many of these rules were amended to implement the
United States trustee system in accordance with the
1986 Act. Since the provisions of the 1986 Act relating
to the United States trustee system are not effective in
cases in Alabama and North Carolina in which a bank-
ruptcy administrator is serving, rules referring to
United States trustees are at least partially inconsist-
ent with the provisions of the Bankruptcy Code and
title 28 of the United States Code effective in such
cases.

In determining the applicability of these rules in
cases in Alabama and North Carolina in which a United
States trustee is not authorized to act, the following
guidelines should be followed:

(1) The following rules do not apply because they
are inconsistent with the provisions of the Code or
title 28 in these cases: 1002(b), 1007(1), 1009(c), 2002(k),
2007.1(b), 2015(a)(6), 2020, 3015(b), 5005(b), 7004(b)(10),
9003(b), and 9034.

(2) The following rules are partially inconsistent
with the provisions of the Code effective in these
cases and, therefore, are applicable with the follow-
ing modifications:

(a) Rule 2001(a) and (c)—The court, rather than
the United States trustee, appoints the interim
trustee.

(b) Rule 2003—The duties of the United States
trustee relating to the meeting of creditors or eq-
uity security holders are performed by the officer
determined in accordance with regulations of the
Judicial Conference, guidelines of the Director of
the Administrative Office, local rules or court or-
ders.

(c) Rule 2007—The court, rather than the United
States trustee, appoints committees in chapter 9
and chapter 11 cases.

(d) Rule 20086—The bankruptcy administrator,
rather than the United States trustee, informs the
trustee of how to qualify.

(e) Rule 2009(c) and (d)—The court, rather than the
United States trustee, appoints interim trustees in
chapter 7 cases and trustees in chapter 11, 12 and 13
cases.
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(f) Rule 2010—The court, rather than the United
States trustee, determines the amount and suffi-
ciency of the trustee’s bond.

(g) Rule 5010—The court, rather than the United
States trustee, appoints the trustee when a case is
reopened.

(3) All other rules are applicable because they are
consistent with the provisions of the Code and title 28
effective in these cases, except that any reference to
the United States trustee is not applicable and should
be disregarded.

Many of the amendments to the rules are designed to
give the United States trustee, a member of the Execu-
tive Branch, notice of certain developments and copies
of petitions, schedules, pleadings, and other papers. In
contrast, the bankruptcy administrator is an officer in
the Judicial Branch and matters relating to notice of
developments and access to documents filed in the
clerk’s office are governed by regulations of the Judi-
cial Conference of the United States, guidelines of the
Administrative Office of the United States Courts,
local rules, and court orders. Also, requirements for
disclosure of connections with the bankruptcy adminis-
trator in applications for employment of professional
persons, restrictions on appointments of relatives of
bankruptcy administrators, effects of erroneously fil-
ing papers with the bankruptcy administrator, and
other matters not covered by these rules may be gov-
erned by regulations of the Judicial Conference, guide-
lines of the Director of the Administrative Office, local
rules, and court orders.

This rule will cease to have effect if a United States
trustee is authorized in every case in the districts in
Alabama and North Carolina.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Certain statutes that are not codified in title 11 or
title 28 of the United States Code, such as §105 of the
Bankruptcy Reform Act of 1994, Pub. L. 103-394, 108
Stat. 4106, relate to bankruptcy administrators in the
judicial districts of North Carolina and Alabama. This
amendment makes it clear that the Bankruptcy Rules
do not apply to the extent that they are inconsistent
with these federal statutes.

GAP Report on Rule 9035. No changes to the published
draft.

Rule 9036. Notice by Electronic Transmission

Whenever the clerk or some other person as
directed by the court is required to send notice
by mail and the entity entitled to receive the
notice requests in writing that, instead of notice
by mail, all or part of the information required
to be contained in the notice be sent by a speci-
fied type of electronic transmission, the court
may direct the clerk or other person to send the
information by such electronic transmission.
Notice by electronic transmission is complete,
and the sender shall have fully complied with
the requirement to send notice, when the sender
obtains electronic confirmation that the trans-
mission has been received.

(Added Apr. 22, 1993, eff. Aug. 1, 1993.)
NOTES OF ADVISORY COMMITTEE ON RULES—1993

This rule is added to provide flexibility for banks,
credit card companies, taxing authorities, and other
entities that ordinarily receive notices by mail in a
large volume of bankruptcy cases, to arrange to receive
by electronic transmission all or part of the informa-
tion required to be contained in such notices.

The use of electronic technology instead of mail to
send information to creditors and interested parties
will be more convenient and less costly for the sender
and the receiver. For example, a bank that receives by
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mail, at different locations, notices of meetings of
creditors pursuant to Rule 2002(a) in thousands of cases
each year may prefer to receive only the vital informa-
tion ordinarily contained in such notices by electronic
transmission to one computer terminal.

The specific means of transmission must be compat-
ible with technology available to the sender and the re-
ceiver. Therefore, electronic transmission of notices is
permitted only upon request of the entity entitled to
receive the notice, specifying the type of electronic
transmission, and only if approved by the court.

Electronic transmission pursuant to this rule com-
pletes the notice requirements. The creditor or inter-
ested party is not thereafter entitled to receive the rel-
evant notice by mail.

[PART X—UNITED STATES TRUSTEES]
(Abrogated Apr. 30, 1991, eff. Aug. 1, 1991)

OFFICIAL FORMS

[NOTE: These official forms should be observed
and used with such alterations as may be appro-
priate to suit the circumstances. See Rule 9009.]

INTRODUCTION AND GENERAL INSTRUCTIONS

Rule 9009 of the Federal Rules of Bankruptcy Proce-
dure states that the Official Forms prescribed by the
Judicial Conference of the United States ‘‘shall be ob-
served and used.” The Official Forms, accordingly, are
obligatory in character.

Rule 9009 expressly permits the user of the Official
Forms to make such ‘‘alterations as may be appro-
priate,” and the use of the Official Forms has been held
to be subject to a ‘‘rule of substantial compliance.”
Some rules, for example Fed.R.Bankr.P. 3001(a), specifi-
cally state that the filed document need only ‘‘conform
substantially’ to the Official Form. A document for
which an Official Form is prescribed generally will
meet the standard of substantial compliance if the doc-
ument contains the complete substance, that is, all of
the information required by the Official Form.

Rule 9009 also expressly permits the contents of Offi-
cial Forms to be rearranged, and the format of the Offi-
cial Forms traditionally has been quite flexible. The
forms of the voluntary petition, the schedules, and the
statement of financial affairs are printed and sold by
private publishers. Design features such as type face,
type size, layout, and side and top margins were not
prescribed by the Judicial Conference, but rather left
to the professional judgment of each publisher.

A great deal of variation, accordingly, has developed.
Some publishers also add forms that are not official but
which have been drafted by the publisher. A form for a
chapter 13 plan, for example, frequently is included
with commercially printed packages of forms for filing
cases under chapter 13, although there is no Official
Form for this purpose. The variety of formats has ac-
celerated since the introduction of computer software
for generating the petitions, schedules, and statements
of affairs. It is the policy of the Judicial Conference
that such diversity is desirable and should be encour-
aged.

The sheer volume of bankruptcy cases, however, has
compelled the Judicial Conference, for the first time,
to prescribe the format of certain Official Forms. In
particular, the format of Form 1, the Voluntary Peti-
tion, now is prescribed. This format is designed to as-
sist the clerk of the bankruptcy court to enter the case
in the court’s computer database and ensures that all
required information is available to both the clerk and
the United States trustee at the inception of the case.
The rule of substantial compliance continues to apply,
however. Accordingly, publishers may vary the size and
style of the type and may alter the size and shape of
the boxes on the form, within the bounds of that rule.

The Official Forms of the petitions, schedules, and
statement of financial affairs, (Forms 1, 5, 6, and 7), are
to be printed on one side of the paper only. Each page
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is to be prepunched with two holes at the top, and suffi-
cient top margin allowed so that neither caption nor
text is destroyed or obscured. Compliance with these
standards will facilitate both the securing of the papers
in the case file and review of the file by the public.

Although Rule 9009 permits alteration, for most of
the Official Forms, alteration will be appropriate only
in rare circumstances. The special forms for chapter 11
cases, on the other hand, seldom will be used without
alterations. Forms 12 through 15, while legally suffi-
cient in any chapter 11 case, are intended by the Judi-
cial Conference, and most often will be used, as a
framework for drafting a document specially tailored
to the particular case. These alterations generally will
take the form of additions to the prescribed elements.

Rule 9009 provides for a balance of prescribed sub-
stance, to which full adherence is expected in all but
the most unusual cases, and flexible formatting, under
which requirements are kept to the minimum nec-
essary for proper operation of the courts and the bank-
ruptcy system. While Rule 9009 recognizes the overall
need for flexibility, Rule 9029 makes it clear that the
Official Forms must be accepted in every bankruptcy
court.

Under Rule 9029, courts may not reject documents
presented for filing in novel or unfamiliar formats if
those documents contain the substance prescribed by
the Official Form and meet the requirements for one-
sided printing, pre-punched holes, and adequate top
margins. Nor are courts authorized to impose local
forms which vary in substance from the Official Forms
or reject papers presented for filing on Official Forms
on the basis that the proffered documents differ from a
locally preferred version.

SPECIAL INSTRUCTIONS FOR COMPUTER-GENERATED
FORMS

In Form 1, the Voluntary Petition, if a box contains
multiple choices, a computer-generated petition that
shows only the choice made is acceptable for filing. All
sections of the petition must be shown and completed,
however, unless instructions on the Official Form of
the petition state that the box is applicable only to
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cases filed under a chapter other than the one selected
by the debtor. If the debtor has no information to pro-
vide for a particular box, for example if the debtor has
no prior bankruptcies to report, a computer-generated
petition should so indicate by stating ‘‘None.”

Form 6, the Schedules, on which the debtor reports
all of the debtor’s assets and liabilities, has been pre-
scribed in a columnar format. Columns help to organize
the information which the debtor is required to report
and should be used when the printed schedules are com-
pleted on a typewriter. In a computerized law office,
however, the organizational structure of the schedules
can be built into the computer program, and a rigid co-
lumnar format may be a hindrance rather than a help.
Schedules generated by computer which provide all of
the information requested by the prescribed form are
fully acceptable, regardless of the format of the printed
page. The information must be appropriately labeled,
however. In Schedule B, for example, all of the cat-
egories of personal property must be printed on the
filed document together with the debtor’s response to
each. The space occupied by each category may be ex-
panded, however, so that attachments are not needed.
Instructions provided on the printed forms can simply
be built into the computer program; they need not be
reprinted on the filed document.

Form 7, the Statement of Financial Affairs, contains
a series of questions which direct the debtor to answer
by furnishing information. If the answer to a question
is ““None,” or the question is not applicable, an affirma-
tive statement to that effect is required. To assure that
the trustee and the creditors can review the debtor’s
statement properly, the complete text of each question
must be printed on the filed document.

Form 9, the Notice of Filing under the Bankruptcy
Code, Meeting of Creditors, and Fixing of Dates, will be
prepared by the clerk of the bankruptcy court in most
cases. The form is designed for use with automated
printing and mailing equipment. Two free lines, which
do not appear on the printed blank form, have been pro-
grammed into the form. Courts may use this space to
add local information, such as directions for obtaining
copies of the debtor’s schedules.
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Form 1

(Added Aug. 1, 1991; amended Mar. 16, 1993; Mar. 14, 1995; Oct. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

Form 1, the Voluntary Petition, is to be used to com-
mence a voluntary case under chapter 7, 11, 12, or 13 of
the Bankruptcy Code. A chapter 9 petition requires
other allegations, (see §109(c) of the Code), but this
form may be adapted for such use. The form also may
be adapted for use in filing a petition ancillary to a for-
eign proceeding under §304 of the Code.

The form departs from the traditional format of a
captioned pleading. All of the elements of the caption

prescribed in Rule 1005 have been retained. Their place-
ment on the page, however, has been changed to make
the form compatible with electronic data processing by
the clerk. The form of the caption of the case for use
in other documents, formerly incorporated in Official
Form No. 1, has been made a separate Form 16A.

All names used by the debtor, including trade names,
names used in doing business, married names, and
maiden names should be furnished in the spaces pro-
vided. If there is not sufficient room for all such names
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on the form itself, the list should be continued on an
additional sheet attached to the petition. A complete
list will enable creditors to identify the debtor properly
when they receive notices and orders.

Redesign of this form into a box format also is in-
tended to provide the court, the United States trustee,
and other interested parties with as much information
as possible during the 15-day period provided by Rule
1007(c), when schedules and statements may not have
been filed. The box format separates into categories the
data provided by the debtor, and enables the form to be
used by all voluntary debtors in all chapters.

For the first time, the form requires both a street ad-
dress and any separate mailing address, as well as any
separate addresses used by a joint debtor. Disclosure of
prior bankruptcies is new to the petition but formerly
was required in the statement of financial affairs; its
inclusion in the petition is intended to alert the trustee
to cases in which an objection to discharge pursuant to
§727(a)(8) or (a)(9) or a motion to dismiss under §109(g)
may be appropriate. The information about pending re-
lated cases, also new to the petition, signals the clerk
to assign the case to the judge to whom any related
case has been assigned.

Rule 1008 requires all petitions to be verified or con-
tain an unsworn declaration as provided in 28 U.S.C.
§1746. The unsworn declaration on page two of the peti-
tion conforms with 28 U.S.C. §1746, which permits the
declaration to be made in the manner indicated with
the same force and effect as a sworn statement. The
form may be adapted for use outside the United States
by adding the words ‘‘under the laws of the United
States’ after the word ‘‘perjury.”’

Exhibit ““A,” to be attached to the petition of a cor-
porate debtor, is for the purpose of supplying the Secu-
rities and Exchange Commission with information it
needs at the beginning stages of a chapter 11 case in
order to determine how actively to monitor the pro-
ceedings. Exhibit “B”’ was added by §322 of Pub. L. No.
98-353, the Bankruptcy Amendments and Federal
Judgeship Act of 1984. The references to chapters 11 and
12 of the Code found in Exhibit “B’’ and its related alle-
gations were added by §283(aa) of the 1986 amendments,
(Pub. L. No. 99-554). This exhibit has been included in
the form of the petition.

The form effects a merger of the petition and the
bankruptcy cover sheet to assist the clerk in providing
the statistical information required by the Director of
the Administrative Office of the United States Courts
pursuant to the Congressional reporting mandates of 28
U.S.C. §604. The Director is authorized to change the
particulars of the statistical portion of the form as
needed in the performance of these statutory duties.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The form has been amended to require a debtor not
represented by an attorney to provide a telephone num-
ber so that court personnel, the trustee, other parties
in the case, and their attorneys can contact the debtor
concerning matters in the case.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The form is amended to provide space for signing by
a ‘‘bankruptcy petition preparer,”’ as required under

TITLE 11, APPENDIX—BANKRUPTCY RULES

section 110 of the Code, which was added by the Bank-
ruptcy Reform Act of 1994. In addition to signing, a
bankruptcy petition preparer is required by section 110
to disclose the information requested. All signatories
of Form 1 are requested to provide the clerk’s office
with a telephone number.

A chapter 11 debtor that qualifies as a ‘‘small busi-
ness’’ under section 101 of the Code, as amended by the
1994 Act, may elect special, expedited treatment under
amendments made to chapter 11 by the 1994 Act. The
court may order that a creditors committee not be ap-
pointed in a small business case. Accordingly, the first
page of the petition is amended to require a small busi-
ness filing under chapter 11 to identify itself. The peti-
tion also is amended to offer a small business chapter
11 debtor an opportunity to exercise its right to elect
to be considered a small business at the commence-
ment of the case.

Several clarifying and technical amendments also
have been made to indicate that a debtor is to check
only one box with respect to ‘“Type of Debtor’” and
““Nature of Debt,” to clarify the intent that the indi-
vidual signing on behalf of a corporation or partnership
is authorized to file the petition, and to require a debt-
or to represent that it is eligible for relief under the
chapter of title 11 specified in the petition.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The form has been substantially amended to simplify
its format and make the form easier to complete cor-
rectly. The Latin phrase ‘“In re’” has been deleted as
unnecessary. The amount of information requested in
the boxes labeled ‘“‘Type of Debtor’” and ‘‘Nature of
Debt” has been reduced, and the reporting by a cor-
poration of whether it is a publicly held entity has been
moved to Exhibit ‘A’ of the petition. The box labeled
‘“‘Representation by Attorney” has been deleted; the in-
formation it contained is requested in the signature
boxes on the second page of the form.

In the statistical information section, the labels on
the ranges of estimated assets and liabilities have been
rewritten to improve the accuracy of reporting. The
asset/liability range of $10 million to $100 million has
been divided into two categories to promote better sta-
tistical reporting of business cases. Requests for infor-
mation in chapter 11 and chapter 12 cases concerning
the number of the debtor’s employees and equity secu-
rity holders have been deleted.

The second page of the form has been simplified so
that a debtor need only sign the petition once. The re-
quest for information concerning the filing of a plan
has been deleted.

Exhibit ““A” has been simplified. In addition, the cat-
egory of chapter 11 debtors required to file Exhibit ““A”
is modified to include a corporation, partnership, or
other entity, but only if the debtor has issued publicly-
traded equity securities or debt instruments. Most
small corporations will not be required to file Exhibit
Gp
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11F2.EPS

(Added Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No. 4.
Rule 1008 requires that all petitions, lists, schedules,
statements, and amendments thereto be verified or
contain an unsworn declaration conforming with 28
U.S.C. §1746. This form or adaptations of the form have

Form 2

been incorporated into the official forms of the peti-
tions, schedules, and statement of financial affairs. See
Official Forms 1, 5, 6, and 7. The form has been amended
for use in connection with other papers required by
these rules to be verified or contain an unsworn dec-
laration.
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(Added Aug. 1, 1991; amended Mar. 14, 1995; Oct. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No. 2.

A statement that the applicant is unable to pay the
filing fee except in installments has been added as re-
quired by Rule 1006(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

This form is a ‘‘document for filing’’ that may be pre-
pared by a ‘‘bankruptcy petition preparer’ as defined
in 11 U.S.C. §110, which was added to the Code by the
Bankruptcy Reform Act of 1994; accordingly, a signa-
ture line is provided for such preparer. In addition to
signing, a bankruptcy petition preparer is required by
section 110 to disclose the information requested. A sig-
nature line for a debtor’s attorney also is added, as re-
quired by Rule 9011.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The form has been reorganized and the paragraphs
numbered. The debtor’s certification concerning pay-
ment for services in the case has been placed ahead of
the statement of proposed terms for installment pay-
ment of court fees. Acknowledgement by the debtor of
the potential consequences of failure to pay any in-
stallment when due has been added. (See 11 U.S.C.
§707(a)(2).) The language of the form also has been
changed to conform to Rule 1006 and to clarify that a
debtor is not disqualified from paying the filing fee in
installments because the debtor has paid money to a
bankruptcy petition preparer.
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(Added Aug. 1, 1991; amended Mar. 16, 1993.)
NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No. 9.

In conformity with Rule 1007(d) and in recognition of
the notice function served by this list under Rule 4001,
governmental units must be listed if they are among
the creditors holding the 20 largest claims.

Rule 1008 requires all lists to be verified or contain an
unsworn declaration conforming with 28 U.S.C. §1746.
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NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The form has been amended to delete reference to the
specific subsection of 11 U.S.C. §101 in connection with
the definition of the term ‘‘insider.” Section 101 of the
Bankruptcy Code contains numerous definitions, and
statutory amendments from time to time have resulted
in the renumbering of many of its subsections. The
more general reference will avoid the necessity to
amend the form further in the event of future amend-
ments to §101.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form has been redesigned in a box format similar
to that of Form 1. See Advisory Committee Note to
Form 1.

The allegations required under §303 are grouped to-
gether, and a separate section has been provided for ad-
ditional allegations based upon the prohibitions and re-
quirements set forth in Rule 1003(a) concerning transfer
of claims by petitioning creditors. Petitioners may
wish to supplement the allegations set forth in the
form with a further statement of facts. Additional in-
formation concerning any allegation can be requested
by the debtor as part of the discovery process.

Each petitioning creditor, by signing on the line pro-
vided, signs both the petition and the unsworn declara-
tion which 28 U.S.C. §1746 permits instead of verifica-
tion. The addresses as well as the names of individuals
signing the petition in a representative capacity are re-
quired, together with disclosure of which petitioner is
represented by each signatory.

This form is intended to be used in every involuntary
case, including that of a partnership. The separate form
for a petition by a partner has been abrogated. Pursu-
ant to §303(b)(3)(A) of the Code, a petition by fewer
than all of the general partners seeking an order for re-

Form 5

lief with respect to the partnership is treated as an in-
voluntary petition. Such a petition is adversarial in
character because not all of the partners are joining in
the petition.

Section 303(b)(3)(B) permits a petition against the
partnership if relief has been ordered under the Code
with respect to all of the general partners. In that
event, the petition may be filed by a general partner,
a trustee of a general partner’s estate, or a creditor of
the partnership. This form may be adapted for use in
that type of case.

28 U.S.C. §1408(1) specifies the proper venue alter-
natives for all persons, including partnerships, as domi-
cile, residence, principal place of business, or location
of principal assets. Venue also may be based on a pend-
ing case commenced by an affiliate, general partner, or
partnership pursuant to 28 U.S.C. §1408(2). Both options
are set forth in the block labeled ‘‘Venue.”

28 U.S.C. §1746 permits the unsworn declaration in-
stead of a verification. See Committee Note to Form 2.

NOTES OF ADVISORY COMMITTEE ON RULES—1992
AMENDMENT

The form has been amended to require the dating of
signatures.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

These schedules shall be used to comply with §521(1)
of the Code and Rule 1007(b). Schedules A, B, D, E, and
F constitute the schedule of assets and liabilities.
Schedules I and J constitute a schedule of current in-
come and current expenditures for individual and joint
debtors. Two new schedules have been created, Sched-
ule G—Executory Contracts and Unexpired Leases, and
Schedule H—Codebtors.

The order of the schedules has been arranged with the
summary sheet in front and with the schedules of as-
sets appearing first, followed by the schedules of liabil-
ities. This structure corresponds to the customary pat-
tern by which trustees and creditors review these docu-
ments and to the format of the accounting profession
for balance sheets.

The schedules require a complete listing of assets and
liabilities but leave many of the details to investiga-
tion by the trustee. Instructions in the former sched-
ules to provide details concerning ‘‘written instru-
ments’’ relating to the debtor’s property or debts have
been deleted. Section 521(3) of the Code requires the
debtor to cooperate with the trustee, who can admin-
ister the estate more effectively by requesting any doc-
uments from the debtor rather than relying on descrip-
tions in the schedules which may prove to be inac-
curate.

Leasehold interests in both real and personal prop-
erty are to be reported in Schedule G—Executory Con-
tracts and Unexpired Leases. This information should
not be repeated in the schedules of assets.

Generally in these schedules, a creditor’s claim will
be listed only once, even if the claim is secured only in
part, or is entitled only in part to priority under §507(a)
of the Code, with the remainder of the claim to be
treated as a general unsecured claim. For example, a
partially secured creditor whose claim is reported in
Schedule D—Creditors Holding Secured Claims will be
listed together with the value of the property securing
the claim and a notation of the amount of any unse-
cured portion of the claim. Information concerning the
unsecured portion should not be repeated in Schedule
F—Creditors Holding Nonpriority Unsecured Claims.
Any resulting overstatement of the amounts owed on
secured and priority claims as reported on the sum-
mary sheet is offset by a corresponding understatement
of the amount owed on unsecured claims.

If a debtor has no property or no creditors in a par-
ticular category, an affirmative statement to that ef-
fect is required. Married debtors should indicate wheth-
er property is jointly or separately owned and whether
spouses are jointly or separately liable for debts, using
the columns provided in the schedules.

Former ‘‘Schedule B-3. Property not otherwise sched-
uled,” has been deleted and its two questions moved.
Schedule B—Personal Property now includes at item
33, ‘“‘Other personal property of any kind not already
listed.”” The only other question on former Schedule
B-3 concerned assignments for the benefit of creditors;
it has been moved to the Statement of Financial Af-
fairs.

Schedule A—Real Property. Instructions at the top of
the form indicate the scope of the interests in property
to be reported on the schedule. Leasehold interests of
the debtor are not reported here but on the Schedule of
Executory Contracts and Unexpired Leases. The trustee
will request copies of deeds or other instruments nec-
essary to the administration of the estate.

Schedule B—Personal Property. This schedule is to be
used for reporting all of the debtor’s interests in per-
sonal property except leases and executory contracts,
which are to be listed on the Schedule of Executory
Contracts and Unexpired Leases. Several new cat-
egories of property have been added to the schedule,
i.e., aircraft, and interests in IRA, ERISA, Keogh, or
other pension or profit-sharing plans. To minimize the
potential for concealment of assets, the debtor must
declare whether the debtor has any property in each
category on the schedule. The trustee can request cop-
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ies of any documents concerning the debtor’s property
necessary to the administration of the estate.

Schedule C—Property Claimed as Exempt. The form of
the schedule has been modified to eliminate duplica-
tion of information provided elsewhere. The location of
property, for example, which formerly was required
here, is disclosed in the schedules of real and personal
property. The requirement that the debtor state the
present use of the property also has been eliminated as
best left to inquiry by the trustee. Exemptions in some
states are granted by constitutional provisions; accord-
ingly, the requirement that the debtor state the ‘‘stat-
ute” creating an exemption has been changed to re-
quest a statement of the relevant ‘‘law.”

This schedule adds a new requirement that the debtor
state the market value of the property in addition to
the amount claimed as exempt.

Schedule D—Creditors Holding Secured Claims. Sched-
ules D, E, and F have been redesigned with address
boxes sized to match the number of characters which
can be accommodated on the computerized noticing
systems used by the courts. The size also closely ap-
proximates that of standard mailing labels. Space is
designated at the top of the box for the debtor’s ac-
count number with the creditor. The design of the form
is intended to reduce the volume of misdirected credi-
tor mail.

The form requires the debtor to state affirmatively
that a claim is disputed, unliquidated, or contingent.
The existence of any type of codebtor is to be disclosed,
but details are to be provided in Schedule H, as they
are not needed here. Duplication of information also
has been kept to a minimum by deleting requests that
the debtor indicate on this schedule whether a debt has
been reduced to judgment and the date on which a cred-
itor repossessed any collateral. Requests for details
concerning negotiable instruments and the consider-
ation for a claim, formerly part of the schedule, are left
to the trustee’s inquiries.

Schedule E—Creditors Holding Unsecured Priority
Claims. The schedule lists all of the types of claims en-
titled to priority and requires the debtor to indicate
the existence of claims in each category. Continuation
sheets are provided. The type of priority claim is to be
noted at the top of the continuation sheet, and each
type must be reported on a separate sheet. This sched-
ule also requires the debtor to indicate the existence of
any codebtors. As in Schedule D—Creditors Holding Se-
cured Claims, requests for information concerning
judgments and negotiable instruments have been de-
leted.

Schedule F—Creditors Holding Unsecured Nonpriority
Claims. This schedule has been revised generally in con-
formity with the other schedules of creditors. If a claim
is subject to setoff, the debtor is required to so state.

Schedule G—Executory Contracts and Unexpired Leases.
Rule 1007(b) requires the debtor to file a schedule of ex-
ecutory contracts and unexpired leases, unless the
court orders otherwise. All unexpired leases of either
real or personal property are to be reported on this
schedule. The schedule also requires the debtor to dis-
close specific information to assist the trustee in iden-
tifying leases which must be assumed within 60 days
after the order for relief or be deemed rejected under
§365(d) of the Code.

Schedule H—Schedule of Codebtors. This schedule is de-
signed to provide the trustee and creditors with infor-
mation about codebtors of all types other than spouses
in joint cases. The completed schedule provides infor-
mation concerning non-debtor parties, such as guaran-
tors and non-debtor spouses having an interest in prop-
erty as tenants by the entirety. In chapter 12 and chap-
ter 13 cases, the completed schedule also indicates
those persons who may be entitled to certain protec-
tions from creditor action under §§1201 and 1301 of the
Code.

Schedule I—Schedule of Current Income of Individual
Debtor(s) and Schedule J—Schedule of Current Expendi-
tures of Individual Debtor(s). Former Official Form No.
6A has been divided into a schedule of current income
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and a separate schedule of current expenditures. The
language is substantially the same as in former Official
Form No. 6A. In light of the abrogation of Official
Form No. 10, the Chapter 13 Statement, style changes
have been made so that these schedules can be used by
individual and joint debtors in all chapters.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Schedule E (Creditors Holding Unsecured Priority
Claims) has been changed to conform to the statutory
amendment that added subsection (a)(8) to §507 of the
Code. Pub. L. No. 101-647, (Crime Control Act of 1990),
added the new subsection, which had the effect of creat-
ing an eighth priority for claims of certain govern-
mental units based on commitments to maintain the
capital of an insured depository institution.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Schedule E—Creditors Holding Unsecured Priority
Claims is amended to add the new seventh priority af-
forded to debts for alimony, maintenance, or support of
a spouse, former spouse, or child of the debtor by the
Bankruptcy Reform Act of 1994. Statutory references
are amended to conform to the paragraph numbers of
section 507(a) of the Code as renumbered by the 1994
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Act. Schedule E also is amended to add commissions
owed to certain independent sales representatives and
to raise the maximum dollar amounts for certain prior-
ities in accordance with amendments made by the 1994
Act to section 507(a) of the Code. The 1994 Act also
amended section 104 of the Code to provide for future
adjustment of the maximum dollar amounts specified
in section 507(a) to be made by administrative action at
three-year intervals to reflect changes in the consumer
price index. Schedule E is amended to give notice that
these dollar amounts are subject to change without for-
mal amendment to the official form.

The Schedules are a ‘‘document for filing’’ that may
be prepared by a ‘‘bankruptcy petition preparer’ as de-
fined in 11 U.S.C. §110, which was added to the Code by
the 1994 Act; accordingly, a signature line for such pre-
parer is added. In addition to signing, a bankruptcy pe-
tition preparer is required by section 110 to disclose the
information requested.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The form is amended to add to the column labels a
reference to community liability for claims. The
amendment is technical and corrects an editorial over-
sight.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form consolidates questions from former Official
Forms No. 7, No. 8, and No. 10. This form is to be com-
pleted by all debtors. An individual debtor engaged in
business as a sole proprietor, partner, family farmer, or
self-employed professional should provide the informa-
tion requested on this statement concerning all such
activities as well as the individual’s personal affairs.

The Chapter 13 Statement, former Official Form No.
10, has been abrogated. Chapter 13 debtors are to com-
plete this statement and the schedules prescribed in Of-
ficial Form 6.

All questions have been converted to affirmative di-
rections to furnish information, and each question
must be answered. If the answer is ‘‘none,” or the ques-
tion is not applicable, the debtor is required to so state
by marking the box labeled ‘‘None’ provided at each
question.

See Committee Note to Form 2 for a discussion of the
unsworn declaration at the end of this form.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The form has been amended in two ways. In the sec-
ond paragraph of the instructions, the third sentence
has been deleted to clarify that only a debtor that is or
has been in business as defined in the form should an-
swer Questions 16-21. In addition, administrative pro-
ceedings have been added to the types of legal actions
to be disclosed in Question 4.a.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

This form is a ‘‘document for filing’’ that may be pre-
pared by a ‘“‘bankruptcy petition preparer’” as defined
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in 11 U.S.C. §110, which was added to the Code by the
Bankruptcy Reform Act of 1994; accordingly, a signa-
ture line for such preparer is added. In addition to sign-
ing, a bankruptcy petition preparer is required by sec-
tion 110 to disclose the information requested.

NOTES OF ADVISORY COMMITTEE ON RULES—2000
AMENDMENT

The form has been amended to provide more informa-
tion to taxing authorities, pension fund supervisors,
and governmental units charged with environmental
protection and regulation. Four new questions have
been added to the form, covering community property
owned by a debtor and the debtor’s non-filing spouse or
former spouse (Question 16), environmental informa-
tion (Question 17), any consolidated tax group of a cor-
porate debtor (Question 24), and the debtor’s contribu-
tions to any employee pension fund (Question 25). In
addition, every debtor will be required to state on the
form whether the debtor has been in business within six
years before filing the petition and, if so, must answer
the remaining questions on the form (Questions 19-25).
This is an enlargement of the two-year period pre-
viously specified. One reason for the longer ‘‘reach
back’ period is that business debtors often owe taxes
that have been owed for more than two years. Another
is that some of the questions already addressed to busi-
ness debtors request information for the six-year period
before the commencement of the case. Application of a
six-year period to this section of the form will assure
disclosure of all relevant information.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No.
8A. Rule 1007(b)(2) requires the debtor to serve a copy
of this statement on the trustee and all creditors
named in the statement. In a joint case, if the property
and debts of both debtors are the same, the form may
be adapted for joint use. If joint debtors have separate
debts, however, each debtor must use a separate form.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

This form is a ‘‘document for filing’’ that may be pre-
pared by a ‘‘bankruptcy petition preparer’ as defined
in 11 U.S.C. §110, which was added to the Code by the
Bankruptcy Reform Act of 1994; accordingly, a signa-
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ture line for such preparer is added. In addition to sign-
ing, a bankruptcy petition preparer is required by sec-
tion 110 to disclose the information requested.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The form is amended to conform more closely to the
language of the Bankruptcy Code. The amendments
also make clear that the form is not intended to take
a position regarding whether the options stated on the
form are the only choices available to the debtor. Com-
pare Lowry Federal Credit Union v. West, 882 F.2d 1543
(10th Cir. 1989), with In re Taylor, 3 F.3d 1512 (11th Cir.
1993).
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

The form has been redesigned to facilitate electronic
generation of notice to creditors concerning the filing
of the petition, the meeting of creditors, and important
deadlines in the case. Adoption of a box format, with
significant dates highlighted, is intended to assist
creditors who may be unfamiliar with bankruptcy cases
to understand the data provided. Nine variations of the
form, designated 9A through 9I, have been created to
meet the specialized notice requirements for chapters
7, 11, 12, and 13, asset and no-asset cases, and the var-
ious types of debtors.

NOTES OF ADVISORY COMMITTEE ON RULES—1992
AMENDMENT

Forms 9B, 9D, 9F, and 9H are amended to make a
technical correction in the reference to Rule 9001(5).
Form 9H also contains a technical correction deleting
the reference to a complaint object to discharge of the
debtor.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The title page of the form has been amended to con-
form to the headings used on Forms 9A-9I. Alternate
versions of Form 9E and Form 9F have been added for
the convenience of districts that routinely set a dead-
line for filing claims in a chapter 11 case. When a credi-
tor receives the alternate form in a case, the box la-
beled ‘“‘Filing Claims’ will contain information about
the bar date as follows: ‘‘Deadline for filing a claim:
(date).” If no deadline is set in a particular case, either
the court will use Form 9E or Form 9F, as appropriate,
or the alternate form will be used with the following
sentence appearing in the box labeled ‘‘Filing Claims’’:
“When the court sets a deadline for filing claims, credi-
tors will be notified.”

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The form is amended to provide notice of the claims
filing period provided to ‘‘a governmental unit’’ by sec-
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tion 502(b)(9) of the Code as amended by the Bank-
ruptcy Reform Act of 1994. A court that routinely sets
a deadline for filing proofs of claim at the outset of
chapter 11 cases and, accordingly, uses Form 9E(Alt.) or
Form 9F(Alt.) retains the option in any case in which
no deadlines actually are set to substitute a message
stating that creditors will be notified if the court fixes
a deadline.

The form also is amended to add, in the paragraph la-
beled ‘‘Discharge of Debts,” a reference to dis-
chargeability actions under section 523(a)(15) of the
Code, which was added by the 1994 Act.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Forms 9A, 91 (and the alternate versions of Forms 9E
and 9F) have been amended, redesigned, and rewritten.
Minor conforming changes have been made to respond
to amendments made in the Bankruptcy Reform Act of
1994: the longer claims filing period for governmental
units in section 502(b)(9) of the Code (see Forms 9C, 9D,
9E(Alt.), 9F(Alt.), 9G, 9H, and 9I); and a reference to dis-
chargeability actions under section 523(a)(15) (see
Forms 9A, 9C, 9E, and 9E(Alt.), 9G, and 9H). All of the
forms have been substantially revised to make them
easier to read and understand. The titles have been
simplified. Recipients are told why they are receiving
the notice. Explanations are provided on the back of
the form and are set in larger type. Plain English is
used. Deadlines are highlighted on the front of the
form. Recipients are told that papers must be received
by the bankruptcy clerk’s office by the applicable dead-
line. The box for the trustee has been deleted from the
chapter 11 notices (Forms 9E and 9F and the alter-
nates). Various alternatives are set out in brackets in
many of the forms, permitting each bankruptcy clerk’s
office to tailor the forms even more precisely to fit the
needs of a particular case. The court may use blank
spaces on the form to include additional information
applicable to the particular district.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form replaces former Official Forms No. 19, No.
20, and No. 21. The box format and simplified language
are intended to facilitate completion of the form.

The form directs the claimant to attach documents
to support the claim or, if voluminous, a summary of
such documents. These include any security agreement
(if not included in the writing on which the claim is
founded), and evidence of perfection of any security in-
terest. See Committee Note to Rule 3001(d) concerning
satisfactory evidence of perfection. If the claim in-
cludes prepetition interest or other charges such as at-
torney fees, a statement giving a detailed breakdown of
the elements of the claim is required.

Rule 2002(g) requires the clerk to update the mailing
list in the case by substituting the address provided by
a creditor on a proof of claim, if that address is dif-
ferent from the one supplied by the debtor. The form
contains checkboxes to assist the clerk in performing
this duty. The form also alerts the trustee when the
claim is an amendment to or replacement for an earlier
claim.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The form has been amended to accommodate inclu-
sion of the priority afforded in §507(a)(8) of the Code,
which was added by Pub. L. No. 101-647, (Crime Control
Act of 1990), and to avoid the necessity of further
amendment to the form if other priorities are added to
§507(a) in the future. In addition, sections 4 and 5 of the
form have been amended to clarify that only pre-
petition arrearages and charges are to be included in
the amount of the claim.

Form 10

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The form is amended to add the seventh priority
granted by the Bankruptcy Reform Act of 1994 to debts
for alimony, maintenance, or support of a spouse,
former spouse, or child of the debtor. The form also
amends the Code reference to the priority afforded to
tax debts and the dollar maximums for the priorities
granted to wages and customer deposits in conformity
with amendments made by the 1994 Act to section
507(a) of the Code. The 1994 Act also amended section
104 of the Code to provide for future adjustment of the
dollar amounts specified in section 507(a) to be made by
administrative action at three-year intervals to reflect
changes in the consumer price index. The form is
amended to include notice that these dollar amounts
are subject to change without formal amendment to
the official form.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Numbered sections 4. and 5. of the form have been re-
formatted to eliminate redundant information and
make it easier to complete the form correctly. A credi-
tor will report the total amount of the claim first, and
will report only that amount unless the claim is se-
cured by collateral or entitled to a priority under §507
of the Code.

Explanatory definitions and instructions for complet-
ing the form also have been added.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form previously was numbered Official Form No.
17.



TITLE 11, APPENDIX—BANKRUPTCY RULES Form 11B

11F11B.EPS

(Added Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form previously was numbered Official Form No.
18.
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(Added Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form previously was numbered Official Form No.
28. The form is related to Rule 3017(a). Section 1125 of
the Code requires court approval of a disclosure state-
ment before votes may be solicited for or against a plan
in either chapter 11 reorganization or chapter 9 munici-
pality cases.

Objections to the disclosure statement may be filed.
Rule 3017(a) specifies that the court may fix a time for
the filing of objections or they can be filed at any time
prior to approval of the statement.
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Rule 3017(a) also specifies the persons who are to re-
ceive copies of the statement and plan prior to the
hearing. These documents will not be sent to all parties
in interest because at this stage of the case it could be
unnecessarily expensive and confusing. However, any
party in interest may request copies. The request
should be made in writing (Rule 3017(a)), and sent to
the person mailing the statement and plan which, as
the form indicates, would usually be the proponent of
the plan.

This form may be adapted for use if more than one
disclosure statement is to be considered by the court.
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NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No.
29. The form may be adapted for use if more than one
disclosure statement is approved by the court.
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(Added Aug. 1, 1991; amended Oct. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No.
30. The form has been amended to facilitate the voting
of a debtor’s shares held in ‘‘street name.” The form
may be adapted to designate the class in which each
ballot is to be tabulated. It is intended that a separate
ballot will be provided for each class in which a holder
may vote.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The form has been substantially amended to simplify
its format and make it easier to complete correctly.

Directions or blanks for proponent to complete the
text of the ballot are in italics and enclosed within
brackets. A ballot should include only the applicable
language from the alternatives shown on this form and
should be adapted to the particular requirements of the
case.

Form 14

If the plan provides for creditors in a class to have
the right to reduce their claims so as to qualify for
treatment given to creditors whose claims do not ex-
ceed a specified amount, the ballot should make provi-
sions for the exercise of that right. See section 1122(b)
of the Code.

If debt or equity securities are held in the name of a
broker/dealer or nominee, the ballot should require the
furnishing of sufficient information to assure that du-
plicate ballots are not submitted and counted and that
ballots submitted by a broker/dealer or nominee reflect
the votes of the beneficial holders of such securities.
See Rule 3017(e).

In the event that more than one plan of reorganiza-
tion is to be voted upon, the form of ballot will need to
be adapted to permit holders of claims or equity inter-
ests (a) to accept or reject each plan being proposed,
and (b) to indicate preferences among the competing
plans. See section 1129(c) of the Code.



Form 15 TITLE 11, APPENDIX—BANKRUPTCY RULES

11F15.EPS

(Added Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991 of repeating the statutory requirements of 11 U.S.C.

§1129(a). In the case of an individual chapter 11 debtor,

This form is derived from former Official Form No. Form 18 may be adapted for use together with this
31. The form has been simplified to avoid the necessity form.



TITLE 11, APPENDIX—BANKRUPTCY RULES

11F16A.EPS

(Added Aug. 1, 1991; amended Mar. 14, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form has been transferred from former Official
Form No. 1, which included the form of caption for the
case. Rule 9004(b) requires a caption to set forth the
title of the case. Rule 1005 provides that the title of the
case shall include the debtor’s name, all other names
used by the debtor within six years before the com-
mencement of the case, and the debtor’s social security
and tax identification numbers. This form of caption is
prescribed for use on the petition, the notice of the
meeting of creditors, the order of discharge, and the
documents relating to a chapter 11 plan, (Official
Forms 1, 9, 12, 13, 14, 15, and 18). See Rule 2002(m). In
the petition (Official Form 1), and the notice of the

Form 16A

meeting of creditors, (Official Form 9), the information
required by Rule 1005 appears in a block format. A no-
tation of the chapter of the Bankruptcy Code under
which the case is proceeding has been added to the
form.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The form is amended to provide for the debtor’s ad-
dress to appear in the caption in furtherance of the
duty of the debtor to include this information on every
notice given by the debtor. The Bankruptcy Reform
Act of 1994 amended section 342 of the Code to add this
requirement.



Form 16B

11F16B.EPS

(Added Aug. 1, 1991; amended Mar. 14, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form of caption is prescribed for general use in
filing papers in a case under the Bankruptcy Code. Rule
9004(b) requires a caption to set forth the title of the
case, and Rule 1005 specifies that the title must include
all names used by the debtor within six years before
the commencement of the case and the debtor’s social
security and tax identification numbers. This informa-
tion is necessary in the petition, the notice of the
meeting of creditors, the order of discharge, and the
documents relating to the plan in a chapter 11 case. See
Rule 2002(m) and Official Form 16A. In other notices,

TITLE 11, APPENDIX—BANKRUPTCY RULES

motions, applications, and papers filed in a case, how-
ever, a short title containing simply the names of the
debtor or joint debtors may be used. Additional names,
such as any under which the debtor has engaged in
business, may be included in the short title as needed.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The title of this form is amended to specify that it
can be used when section 342(c) of the Code, as added by
the Bankruptcy Reform Act of 1994, is not applicable.



TITLE 11, APPENDIX—BANKRUPTCY RULES Form 16C

11F16C.EPS

(Added Aug. 1, 1991; amended Mar. 14, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991 NOTES OF ADVISORY COMMITTEE ON RULES—1995

This form previously was numbered Official Form No. AMENDMENT

34. A notation of the chapter of the Bankruptcy Code
under which the case is proceeding has been added to
the form. Rule 7010 refers to this form as providing the
caption of a pleading in an adversary proceeding.

The form is amended to conform to the amendments
made to section 342 of the Code by the Bankruptcy Re-
form Act of 1994.



Form 16D TITLE 11, APPENDIX—BANKRUPTCY RULES

11F16D.EPS

(Added Mar. 14, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1995

This form of caption may be used in an adversary
proceeding when section 342(c) of the Code, as added by
the Bankruptcy Reform Act of 1994, is not applicable.



TITLE 11, APPENDIX—BANKRUPTCY RULES Form 17

11F17.EPS

(Added Aug. 1, 1991; amended Mar. 14, 1995; Oct. 1, 1997.)



Form 17

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form is derived from former Official Form No.
35. The form has been amended to indicate that a final
order may be entered other than in an adversary pro-
ceeding.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The form is amended to reflect the amendments to 28
U.S.C. §158 concerning bankruptcy appellate panels
made by the Bankruptcy Reform Act of 1994. Section
1568(d) requires an appellant who elects to appeal to a
district court rather than a bankruptcy appellate panel
to do so ‘“‘at the time of filing the appeal.”

TITLE 11, APPENDIX—BANKRUPTCY RULES

The 1994 Act also amended 28 U.S.C. §158(a) to permit
immediate appeal of interlocutory orders increasing or
reducing a chapter 11 debtor’s exclusive period to file a
plan under section 1121 of the Code. The form is amend-
ed to provide appropriate flexibility.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The form has been amended to conform to Rule
8001(a), which requires the notice to contain the names
of all parties to the judgment, order, or decree appealed
from and the names, addresses, and telephone numbers
of their respective attorneys. A party filing a notice of
appeal pro se should provide equivalent information.



TITLE 11, APPENDIX—BANKRUPTCY RULES Form 18

11F18P1.EPS



Form 18 TITLE 11, APPENDIX—BANKRUPTCY RULES

11F18P2.EPS

(Added Aug. 1, 1991; amended Mar. 14, 1995; Oct. 1, 1997.)



TITLE 11, APPENDIX—BANKRUPTCY RULES

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This form previously was numbered Official Form No.
27. The form has been revised to accommodate cases
commenced by the filing of either a voluntary or an in-
voluntary petition.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The form is amended to include debts described in
section 523(a)(15) of the Code, which was added by the
Bankruptcy Reform Act of 1994, in the list of debts dis-
charged unless determined by the court to be non-
dischargeable.

Form 18

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The discharge order has been simplified by deleting
paragraphs which had detailed some, but not all, of the
effects of the discharge. These paragraphs have been re-
placed with a plain English explanation of the dis-
charge. This explanation is to be printed on the reverse
of the order, to increase understanding of the bank-
ruptcy discharge among creditors and debtors. The
bracketed sentence in the second paragraph should be
included when the case involves community property.



Form 19

11F19.EPS

(Added Mar. 14, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1995

This form is new. The Bankruptcy Reform Act of 1994
requires a ‘‘bankruptcy petition preparer,” as defined
in 11 U.S.C. §110, to sign any ‘‘document for filing”’ that
the bankruptcy petition preparer prepares for com-
pensation on behalf of a debtor, to disclose on the docu-
ment certain information, and to provide the debtor
with a copy of the document. This form or adaptations

TITLE 11, APPENDIX—BANKRUPTCY RULES

of this form have been incorporated into the official
forms of the voluntary petition, the schedules, the
statement of financial affairs, and other official forms
that typically would be prepared for a debtor by a
bankruptcy petition preparer. This form is to be used
in connection with any other document that a bank-
ruptcy petition preparer prepares for filing by a debtor
in a bankruptcy case.



TITLE 11, APPENDIX—BANKRUPTCY RULES

11F20A.EPS

(Added Oct. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1997

These forms [20A and 20B] are new. They are intended
to provide uniform, plain English explanations to par-
ties regarding what they must do to respond in certain
contested matters which occur frequently in bank-
ruptcy cases. Such explanations have been given better
in some courts than in others. The forms are intended
to make bankruptcy proceedings more fair, equitable,
and efficient, by aiding parties, who sometimes do not
have counsel, in understanding the applicable rules. It
is hoped that use of these forms also will decrease the
number of inquiries to bankruptcy clerks’ offices.

Form 20A

These notices will be sent by the movant unless local
rules provide for some other entity to give notice.

These forms are not intended to dictate the specific
procedures to be used by different bankruptcy courts.
The forms contain optional language that can be used
or adapted, depending on local procedures. Similarly,
the signature line will be adapted to identify the actual
sender of the notice in each circumstance. All adapta-
tions of the form should carry out the intent to give
notice of applicable procedures in easily understood
language.



Form 20B

11F20B.EPS

(Added Oct. 1, 1997.)

NOTES OF ADVISORY COMMITTEE ON RULES—1997

These forms [20A and 20B] are new. They are intended
to provide uniform, plain English explanations to par-
ties regarding what they must do to respond in certain
contested matters which occur frequently in bank-
ruptcy cases. Such explanations have been given better
in some courts than in others. The forms are intended
to make bankruptcy proceedings more fair, equitable,
and efficient, by aiding parties, who sometimes do not
have counsel, in understanding the applicable rules. It
is hoped that use of these forms also will decrease the
number of inquiries to bankruptcy clerks’ offices.
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These notices will be sent by the movant unless local
rules provide for some other entity to give notice.

These forms are not intended to dictate the specific
procedures to be used by different bankruptcy courts.
The forms contain optional language that can be used
or adapted, depending on local procedures. Similarly,
the signature line will be adapted to identify the actual
sender of the notice in each circumstance. All adapta-
tions of the form should carry out the intent to give
notice of applicable procedures in easily understood
language.



